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CURRENT TOPICS 


Legal Aid: Law Society’s Third Report 

Tue Third Report of The Law Society on the operation and 
finance of Pt. I of the Legal Aid and Advice Act, 1949, 
covering the period from Ist April, 1952, to 31st March, 1953, 
was published this week (H.M.S.O., 1s. 6d.). It is unfortunate 
that so long a period must elapse between presentation of such 
reports (this one was signed in July, 1953) and their publica- 
tion, owing presumably to the requirements of s. 13 (3) of the 
Act, under which the Lord Chancellor’s Advisory Committee 
is required to comment on the reports before they are presented 
to Parliament. The Advisory Committee’s recommendations 
are always of great interest, but it is a pity that the mass of 
factual information recorded by The Law Society should have 
to await the outcome of their deliberations before becoming 
generally available. The present report emphasises that the 
year under review cannot be regarded as representative, since 
the position has not vet been reached when the rate of issue 
of new certificates is balanced by the rate of discharge or 
revocation of civil aid certificates. The number of solicitors 
on the panels rose during the year from 9,341 to 9,584, and 
of barristers from 1,809 to 1,891. The number of certificates 
issued was 32,305 and the issue of emergency certificates was 
reduced to 2,712 cases. The report analyses the results of 
cases covered or partly covered by a certificate, and shows 
that of 22,619 cases before the courts in the veat the assisted 
person was successful in 20,583, or 91 per cent. The Advisory 
Committee, however, draw attention to the fact that, when 
divorce proceedings (usually undefended) are omitted, the 
average percentage of success in the various courts was 
sixty-nine. Both the Advisory Committee and the Council of 
The Law Society again urge the implementation of the 
provisions of the Act providing for a legal advice service, 
believing that the present truncated service can never be 
fully effective. With that conclusion we humbly concur. 


House Purchase : Advances Scheme 

THE first statement on the new scheme for encouraging 
the purchase of small houses came from the MINISTER OF 
HovsinG AND LocAL GOVERNMENT in the Commons on 
4th May, when in answer to a question he said that, after 
consultation with the associations of local authorities and 
the Building Societies Association, he was urging county 
councils and local housing authorities to make full use of 
their powers under the Small Dwellings Acquisition Acts 
and ss. 4 and 5 of the Housing Act, 1949, and, in particular, 
to operate two complementary schemes of guarantee which 
have been worked out with the Building Societies Association. 
Under these schemes the authority and the Ministry would 
share, as equal partners with the building society, the extra 
risk involved in the building society’s making a bigger advance 
than it could make without a guarantee. The first scheme 
contemplates a building society advance of 90 per cent. on 
any dwelling valued at up to £2,500; the second, a building 
society advance of 95 per cent. on any post-1918 dwelling 
valued at up to 42,000. Full particulars are given in a 
circular sent to authorities. The circular also urges all the 
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authorities mentioned to use to the full their powers to make 
advances themselves for house purchase and other purposes. 
The circular is No. 42/54 and is also dated 4th May, 1954. 
At a Press conference on the same day, Mr. Macmillan quoted 
weekly repayment figures, including rates and insurance, and 
said that these would attract a large number of people whose 


salaries or wages were between 4/11 and £14 a week. 
Mr. H. Newron, chairman of the Building Societies 


Association, pledged the support of the societies, and said 
that participation would be limited only by the funds 
available. At his conference address to the Association next 
day, Mr. Newton remarked on the great increase in building 
society assets shown by the 1953 figures, and said that in 
the United States 55 per cent. of all dwellings are owner- 
occupied, double the proportion in Britain. The annual cost 
to us in subsidy on council houses is approaching £100m. 
and he said we are paying this to make such an unsatisfactory 
situation possible. 


Local Authorities’ Land Transactions 

THE important circular issued last year by the Ministry of 
Housing and Local Government to local authorities and 
statutory undertakers as to the basis of their land transactions 
as from 18th November, 1952, has now been amended in the 
light of the Town and Country Planning Bill at present before 
Parliament. The original circular (No. 41/53: 97 So. J. 
496) stated in para. 6 that in certain conditions the Minister 
would be prepared to consider approving the payment, on 
acquisition of land by agreement where compulsory powers 
are available, of a sum not exceeding current existing use 
value plus the amount of the admitted Pt. VI claim plus 
interest at 34 per cent. from Ist July, 1948, to the date of 
acquisition. An amending circular issued on 5th May, 1954 
(No. 40/54), substitutes for this basis of payment a sum not 
exceeding current existing use value plus either ten-ninths of 
the admitted Pt. VI claim where the date of acquisition is 
not later than 30th June, 1954, or nine-eighths of the admitted 
claim where the date of acquisition is on or after Ist July, 
1954. The new circular states that this change is made with 
reference to the basis of compensation on future compulsory 
purchase proposed in the Town and Country Planning Bill, 
which provides for the interest on the admitted claim to be 
replaced by a supplement of one-seventh of the claim (or 
approximately simple interest at 3} per cent. for seven years 
from Ist July, 1948, less tax), and it is pointed out that the 
supplements of one-eighth and one-ninth included in the new 
basis described above represent approximately simple interest 
at the same rate for 6 and 6} years respectively, less tax. 
The circular adds that the Minister is prepared to consider 
applications by authorities to use the basis of compensation 
envisaged in para. 6 of Circular 41/53 in cases where a 
compulsory purchase order has been confirmed and _ notice 
to treat served, provided that there has been no reference to 
the Lands Tribunal and that the authority has not become 
liable for payment of development charge. 


The Law’s Delays 

DenuIND all the recent complaints in letters to the newspapers 
about the waste of witnesses’ time in waiting for cases to be 
reached in the High Court, there is a general feeling that 
something can be done about it. The lay public cannot be 
expected to know what it is that can be done, and it devolves 
on the lawyers to find the remedy, if not to apply it. The 
Evershed Committee's interim report, as Mr. T. S. STALLABRASS 
pointed out in The Times of 8th May, is over a year old, and 
its recommendation that days be fixed for High Court trials 
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has not been adopted. He attributed “ shocking supineness ”’ 
to the authorities, and there must certainly be supineness 
somewhere, because the Evershed Report impliedly recognises 
that dates must be fixed irrespective of whether judges’ time 
is occasionally wasted. ‘“‘ Many courts,’’ Mr. DAVID PENNAN1 
wrote in The Times of 5th May, “ attempt to minimise the 
number of persons who are kept waiting but then actions are 
hampered by the fear that, if the early cases prove shorter 
than was expected, the court may find itself with nothing 
to do. This is because our judicial system is organised on 
what is, I suggest, the fundamental error of supposing that 
the tribunal's time is more valuable than that of the witnesses 
and litigants. It is better that judges, chairmen and magis 
trates should find themselves with an unexpected half-holiday 
than that a much larger number of persons should be idle in 
the corridors of the court.’’ There is, we submit, no answer 
to this. 


Adultery and Public Opinion 
At a conference of the National Association of Probation 
Officers at Harrogate on 2nd May, Lord Justice DENNING 
expressed the fear that we had unfortunately reached a 
position where adultery, or infidelity or misconduct, as soft- 
spoken folk called it, was considered to be a matter of little 
moment. ‘It is no bar to advancement in any of the offices 
of the State, high or low, whereas any other form of stealing 
would mean the end of a career. Friends and neighbours 
must take no notice of it; even the other spouse is often 
expected to forgive it. If she cannot come to forgive him 
she is herself for that reason said to be at fault. If she 
reproaches him for it she is accused of nagging, and may 
have to face a charge of cruelty to him.” On the Church's 
attitude to divorce, Lord Justice Denning said that he would 
have thought the sanctity of marriage could have been best 
maintained by allowing remarriage only to an innocent party, 
and in order to ascertain innocence the Church could have 

done no better than follow the law of the land. 


Company Accounts: A Novel View 


Tue President of the Institute of Chartered Accountants, 
Mr. JAMES Biakey, F.C.A., made an important statement 
on company accounts in his address to the seventy-third 
Annual Generals Meeting of the Institute on 5th May. 
He said that, whatever criticisms there may be about the 
Companies Act, 1948, accounts to-day are unquestionably 
more informative than they were before the Act. But he 
did not think it possible to satisfy the shareholders and 
the economist with the same document. Much controversy 
resulted from failure or refusal to recognise that useful con 
clusions cannot be drawn by merely glancing at the profit 
figure. In politics and in industrial relations there was a 
regrettable tendency to,use accounts in order to make “ part) 
points”’ which no accountant would accept as_ proper 
conclusions to draw from the accounts. There should be 
supplementary statements for the benefit of employees, 
politicians, economists, and, of course, shareholders. There- 
fore, a statement showing the amount of capital asscts 
involved divided by the number of workers would give some 
idea of the expensive tools required to enable each worker 
to earn his wages. This statement is important because it 
recognises a wider responsibility in making up company 
accounts than that to the shareholders. Mr. Blakey did not 
suggest that it was a matter for further legislation, nor can 
such a case be made out, but it is full of significance that this 
novel viewpoint should be put forward from such an 
authoritative quarter so soon after the 1948 Act. 
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STARE DECISIS AND THE 


THE House of Lords is absolutely bound by its own judgments 
(London Tramways Co. v. London County Council [1898) 
A.C. 375), and so is the Court of Appeal (Young v. Bristol 
Aeroplane Co. [1944} K.B. 718) and the Queen’s Bench 
Divisional Court (Huddersfield Police Authority v. Watson 
[1947] K.B. 842), so that the doctrine of stare decisis 
is well established in English law. There have, however, 
been in recent years several cases where, matters having 
reached an appellate court, an unreported case has been 
discovered by one side or the other which has determined the 
issue in its favour. One example was Smith v. Morris Motors, 
Ltd. (1949), 65 T.L.R. 642, where two cases were cited to the 
Divisional Court by counsel on behalf of an appellant factory 
inspector which showed that a point successfully taken by the 
defendant company before the justices had twice previously 
been decided in a manner adverse to that company’s conten- 
tion. One of the cases had not been reported at all, the other, 
Massey v. S. & P. Lingwood, Ltd. (1945), only briefly at 
89 Sot. J. 316. A more recent example occurred in R. v. 
Brighton and Area Rent Tribunal [1954] 1 All E.R. 423, 
where the facts were practically indistinguishable from the 
earlier case of R. v. Folkestone Rent Tribunal (1953), then 
classified as ‘“‘unreported’’ but now reported at [1954 
1 All E.R. 427 as a result of the Brighton case. 

With the continual growth of litigation and the number of 
cases decided the chance of finding a relevant precedent becomes 
greater every day. On the other hand the economic conditions 
of the post-war world have decreased the number of general 
law reports now published, so that there are but two series 
giving full reports: the Law Reports (including the Weekly 
Law Reports) and the All England Law Reports. Inasmuch as 
this avoids unnecessary duplication, it is a good thing, but it 
is also true that many cases would have been lost if they had 
not been reported by one only of the independent series of 
reports: see, for example, Shanly v. Ward (1913), 29 T.L.R. 
714, cited by Danckwerts, J., in Re Town Investments, Lid., 
Underlease [1954] 2 W.L.R. 355, on the question of the burden 
of proof of unreasonableness in withholding consent to an 
assignment of a lease. 

The two present-day survivors, although duplicating each 
other to a large degree, still do not completely overlap: for 
example, the All England Law Reports did not report the useful 
summary of the authorities on the repudiation of contracts 
to be found in James Shaffer, Ltd. v. Findlay Durham and 
Brodie [1953] 1 W.L.R. 106, a case in which Singleton, L.]J., 
also made some important observations on the use of the 
Commercial Court by litigants when points involving the 
construction of contracts arise. 

However, the object of the present article is not to bemoan 
the shortcomings of our system of law reporting, or to compare 
and contrast the merits of the various series of ‘‘ recognised ”’ 
reports, or even to attack the doctrine of stare decisis, but 
to direct attention to two “ straws in the wind ’’ which may 
herald a tendency on the part of the courts to make the labours 
of the litigant and his advisers even more difficult than they are 
at present. 

There are at the moment many specialist publications : 
in fact, it is arguable that there are already far too many. 
They must, however, all to some extent satisfy a demand or 
they would not be able to continue in existence. One useful 
function performed by these specialist publications is to report 
or note cases in their own particular sphere which would 
otherwise be lost to the profession in the abyss known as 
“unreported.’’ One publication which aims at providing a 
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CITATION OF AUTHORITY 


comprehensive cover of all developments in the law is Current 
Law, which was recently the subject of the following comment 
by Hallett, J., in Rivoli Hats, Ltd. v. Gooch [1953] 2 All E.R. 
823, at p. 824 :— 

“T should have thought that the point to be decided was 
very clear, and, indeed, despite the very careful argument of 
counsel for the defendant, beyond argument, if it were not 
for one circumstance which troubles me to some extent. 
I am told that the resistance to what appears on the face 
of it to be an unquestionably good claim has been prompted 
or encouraged by the fact that, in a publication called 
Current Law, which appears monthly for the purpose of 
helping the legal profession to keep up to date in their 
knowledge of the law, there is a note of a case (Clayton 
Newbury, Ltd. v. Findlay (1951)), decided by McNair, J., 
which appears to bear a very strong resemblance to the 
present case. In the days when I was at the Bar one was 
only allowed to cite to courts certain recognised series of 
reports in which the cases had been reported by barristers 

. and I think that this case is an instance of the awkward 
result of regarding other publications which have not the 
status of recognised series of reports.”’ 

Clayton Newbury, Ltd. v. Findlay, which his lordship felt 
unable to follow, is now reported: [1953] 1 W.L.R. 11942, 
and [1953] 2 All E.R. 826. 

As Hallett, J., was sitting as a judge of first instance, he was 
not bound by the earlier decision of McNair, J., but if a similar 
set of circumstances had arisen over two decisions of the Court 
of Appeal, that court (unless it could bring the case within 
one of the exceptions enunciated in Young v. Bristol Aeroplane 
Co., supra), would have been bound to follow its earlier 
decision, for the binding authority of a decision cannot in 
any way depend on whether it is reported or not. 

Some indication of the attitude of the Court of Appeal to 
reports of cases in publications other than the “ recognised ”’ 
series of law reports can be gathered from the note on 
Birtwistle v. Tweedale [1953] 2 All E.R. 1598, where in the 
course of the argument counsel for the appellant drew the 
court’s attention to a report contained in the Estates Gazette. 
Somervell, L.J., said that he did not wish to be cited cases 
that were reported by persons who were tlot members of the 
Bar, since such reports might mislead rather than assist the 
court. Denning and Romer, L.JJ., agreed, and Denning, L.J., 
said that there were sufficient cases that could be cited apart 
from those in the Estates Gazette. The remark attributed to 
Denning, L.J., is of interest for two reasons. 

In the first place The Three D’s Company, Ltd. v. Barrow 
(1949), 154 Estates Gazette 145, although unreported by any 
of the “ recognised’’ series of reports, possibly marks the 
beginning of the recent series of cases resulting in the proposi- 
tion that whether a tenancy has been created or a licence 
granted is solely a question of the construction of any agree- 
ment entered into by the parties. In one of the latest of 
these cases, Facchini v. Bryson |1952] 1 T.L.R. 1386, at 
p. 1389, his lordship referred to Gorham (Contractors), Ltd. 
v. Field, which, although there said to be unreported, is, in 
fact, reported at 159 Estates Gazette 342. 

Secondly, as is well known, one of the most burning topics 
of recent years has been the right of a deserted wife to continue 
in occupation of the matrimonial home, a subject on which his 
lordship has delivered several powerful judgments. What is 
not generally so well known is that there is an earlier decision 
of the Court of Appeal on this subject with which it is difficult 
to reconcile the later cases: Taylor v. McHale (1948), 
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151 Estates Gazette 371. A shorter report also appears in 
[1948] C.L.Y. 3239 and, as this shorter report is signed by a 
barrister, it may be permissible to quote it here :— 

“A protected tenant paid the rent due, removed his 
furniture, gave up the keys and went away. His wife 
remained in possession. The Court of Appeal (Scott and 
Asquith, L.JJ., and Jenkins, J.) held that the wife was a 
trespasser.” 


The law reports which appear daily in The Times newspaper 
apparently form an exception to the prohibition against citing 
reports of cases not signed by a barrister. Indeed, on at least 
one occasion last year (The Albion {1953} 2 W.L.R. 807) 
the Court of Appeal (of which Somervell, L.J., was a member) 
considered and distinguished (at p. 814) such a case that had 
been cited, apparently without protest from the learned 
lords justices. 

If an unreported case is mentioned to a judge of the High 
Court sitting in London, or to the Court of Appeal, no doubt 
it is possible, if the case is considered of sufficient importance, 
for the record and for a copy of the transcript to be made 
available to the court (Hallett, J., did not apparently take this 
course in Rivoli Hats, Ltd. v. Gooch, supra, although he was 
proposing to differ from what McNair, J., was reported to have 
decided). Similarly with cases before the House of Lords and 
the Judicial Committee the record can be examined, as indeed 
happened in Meghji Lakhamshi & Brothers v. Furniture 
Workshop [1954] 2 W.L..R. 159, at p. 164, where Africa Boot 
Co. v. Morley (1948) was referred to. The comfort derived 
from this thought is, however, rather diminished by considering 
the enormous number of cases decided by inferior tribunals, 
particularly the county courts, where such opportunities for 
examination are not available. If the citation of reports, 
other than those of the “ recognised ’’ series is to be frowned 
upon then the task of those advising litigants is made 
correspondingly more difficult. 

Take, for example, a situation similar to that which arose 
in Isaacs v. Titus [1954] 1 All E.R. 470. In that case an earlier 
decision (Lockwood v. Lowe) then not reported in the 
“ recognised ’’ reports had not been cited to the learned county 
court judge. If the case had been cited the Court of Appeal 
felt sure his decision would have been different. As a result 
of Isaacs v. Titus, Lockwood v. Lowe is now reported: see 


A Conveyancer’s Diary 


MODIFICATION 


It remains to deal with the argument put forward in all the 
three cases mentioned in the earlier articles on this subject 
that the court had an inherent jurisdiction to sanction the 
particular schemes proposed. This argument was put in 
two ways. 

First, it was said, on the authority of the decision of 
Jeffrey, L.C., in Earl of Winchelsea v. Norcliffe (1686), 1 Vern. 
435, and other early cases, that the jurisdiction of the court 
to modify or vary trusts and to direct the trustees accordingly 
was unlimited, provided: (1) that all the persons interested 
who were sui juris assented, and (2) that it was clearly shown 
to be for the advantage or convenience of all persons 
interested who wege not sui juris, including persons unborn 
or not presently ascertainable; in other words, that the 
court has unlimited jurisdiction in relation to the property 
of infants, including the beneficial interests of infants and 
unborn cestuis que trust under a settlement, and will 
exercise that jurisdiction so as to secure any benefit or 
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[1954] 1 All E.R. 472. This case had, however, already been 
reported in 1953 by Current Property Law. If those 
advising the defendant had been aware of an earlier report, 
no matter where, would it have been consistent with their duty 
to their client not to have cited it to the judge below because 
it could not then be found in a “ recognised’”’ report? By 
implication in their judgment the Court of Appeal indicated 
that if the defendant had known of the decision in his favour 
he could, and should, have cited it. 


It is submitted that, with the continually increasing number 
of cases it is well-nigh a physical impossibility for every case 
that may be reportable to be included in the “ recognised ” 
series of law reports. Indeed, on more than one occasion the 
view has been expressed that, as it is, far too many cases are 
reported. Nevertheless, although a case may not decide a 
fresh proposition of law, it may be of great value as an illustra- 
tion of the application of an established principle to modern 
facts. 

So long as stare decisis is part of our law a decision is binding 
at the appropriate level, regardless of where it is reported, or 
even if it is not reported at all. The various aids to the 
profession that have been produced to cope with the present- 
day plethora of statutes, orders and cases exist in fact, 
and the law will do little to raise itself in the public esteem 
by trying to pretend that unless the report of a case can be 
found in one of a limited number of recognised pigeon-holes 
the precedent does not exist—especially as if the matter 
reaches a sufficiently high level the unsuccessful party may 
become only too painfully aware of the existence of the 
precedent. 

It is therefore submitted that, provided the barrister or 
solicitor producing it first satisfies himself that a report of a 
case is reasonably adequate and intelligible then, short of the 
Court of Appeal, he should be able to cite it, despite the fact 
that the printed name or initials of a barrister do not vouch 
for its accuracy. If reference to such a case is necessary in the 
Court of Appeal it should again be permissible, particularly 
where it appears that the precedent may bind the court. In 
such a case the court, being bound to follow its own decisions, 
should make use of its ability to examine the record of the 
earlier decision in order to verify the accuracy of the 


“unrecognised ’’ report. 
H.N.B. 


OF TRUSTS—III 


advantage for the infants or unborn persons which they 
could have themselves secured had they been im esse and 
sui juris, even to the extent of sanctioning a departure from 
the beneficial trusts of the trust instrument from which the 
interests in question are derived. 


In the Court of Appeal, Denning, L.J., accepted this 
argument, but the majority (the Master of the Rolls and 
Romer, L.J.) rejected it. The House of Lords unanimously 
upheld the majority view expressed in the Court of Appeal 
on this argument. So categorical a rejection makes it 
unnecessary to consider in detail either the cases with which 
it was sought to support this argument or the conclusions 
which, according to the view of this question which is now 
beyond all doubt the authoritative view, should or could 
properly be drawn from those cases. It is sufficient to say 
that great reliance was placed on an observation made by 
Sir George Farwell, when sitting at first instance, in Re Walker 
[1901] 1 Ch. 879, when he said: “I decline to accept any 
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suggestion that the court has an inherent jurisdiction to 
alter a man’s will because it thinks it beneficial. It seems to 
me that is quite impossible.’’ There is, of course, no difference 
in this respect between trusts declared by a will and trusts 
declared by some other instrument or in some other way. 

This extremely wide proposition having failed to attract 
either the majority in the Court of Appeal or the House 
of Lords, another argument was put forward on a somewhat 
lower pitch. This argument was summarised by Lord Morton 
of Henryton in his speech in the following way (1954 
2 W.L.R., at p. 740): Let it be assumed, for the purposes 
of this argument, that the Court of Appeal rightly rejected 
the appellant’s submission as to the general jurisdiction of 
the Court of Chancery and its successor, the Chancery 
Division, to modify or vary trusts. Even on that assump ion 
the present scheme (i.e., in the Chapman case, which was 
alone the subject of the appeal to the House of Lords) can 
be sanctioned as being a ‘‘ compromise.’’ There is no doubt 
that in cases where the respective rights of persons interested 
under a will or settlement were in dispute, the Court of 
Chancery down to 1873, and the Chancery Division since the 
Judicature Act, has had jurisdiction to approve a compromise 
on behalf of infants and unborn persons. There has never 
been any logical reason why this jurisdiction should rot 
extend to alterations of beneficial interests under a trust, 
if such alterations are desired by the adult beneficiaries 
and are for the benefit cf infants and any after-born bene- 
ficiaries, and it has been so extended on various occasions 
during the last fifty years. Arrangements of this kind may 
not be compromises in the strict sense, if no rights are in 
dispute, but they are compromises “in the broader sense 
of the word.” 

This argument was based very largely on the decision in 
Re Trenchard |1902) 1 Ch, 378. I will not attempt to recapitu- 
late either the facts or the actual decision in that case, that 
being now unnecessary ; anyone interested will find a minute 
examination of the case both in the majority judgment in 
the Court of Appeal, and in the opinion of Lord Morton of 
Henryton, in the reports of the Chapman case now available. 
It is sufficient to set out the respective conclusions which 
the majority of the Court of Appeal and the House of Lords 
thought proper to draw from the case. The former said that 
it must be taken, since that decision, that the court has a 
jurisdiction to approve, on behalf of persons interested under 
the trust who are under a disability (particularly infants) 
and persons who may become interested in the future com- 
promises proposed by or between persons beneficially interested 
under the trust who are sui juris, and to direct and protect 
trustees accordingly ; and the word “ compromise,” in this 
view, should not be narrowly construed so as te be confined 
to compromises of disputed rights. It was in exercise 
of this jurisdiction that, in the view of the majority of the 
Court of Appeal, the proposed schemes in the Dowwnshire 
and the Blackwell cases could be approved by the court on 
behalf of the infant and unascertained beneficiaries interested 
in the trust properties in those two cases respectively. The 
proposed scheme in the third case, the Chapman case, 
did not appear to the majority to come within this principle, 
and it was accordingly there held that the court had no 
jurisdiction to sanction it. 


The view of the House of Lords on this question, which 
was really the crux of this litigation, can conveniently be 
stated by reference to the opinion of Lord Morton of Henryton. 
This question the learned and noble lord put as follows: 
Is it possible to draw a line at some point between the court's 
undoubted jurisdiction to sanction a compromise of disputed 
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rights and the alleged unlimited jurisdiction to alter beneficial 
interests to any extent, provided that every person interested 
who is su? juris assents and the change is shown to be for the 
benefit of infant and after-born beneficiaries ? This question 
Lord Morton answered negatively, reference again being made 
to the observation of Farwell, J., in Re Walker, supra, already 
mentioned. The court's jurisdiction to sanction a compromise 
in the true sense, where beneficial interests are in dispute, 
Lord Morton went on to say, is quite different, as that is 
not a jurisdiction to alter beneficial interests; in such a 
case, those interests are still unascertained at the time of 
the compromise. After that statement of general principle, 
the case of Re Tvenchard was analysed, and the view of the 
House of Lords on that case was that (a) there was no re- 
arrangement of beneficial interests involved in the scheme 
proposed in the application, and (+) it was, perhaps, an 
extreme example of the jurisdiction to sanction compromises, 
but that it founded no new principle whereunder such interests 
could be rearranged with the sanction of the court. 


The immediate result of this decision on the argument 
in favour of an unlimited jurisdiction in the court to sanction 
‘compromises in the broader sense’? was that the appeal 
in the Chapman case from the refusal of the majority of the 
Court of Appeal to sanction the particular scheme proposed 
in that case was dismissed, on the ground that no such 
jurisdiction existed. As it was in purported reliance on the 
existence of such a jurisdiction that the majority of the Court 
of Appeal had allowed the appeals from Roxburgh, J., in 
the Downshire and Blackwell cases, respectively, it followed 
that the decisions of the Court of Appeal in those cases, 
although technically unreversed and so, as far as the parties 
to those cases and all other persons bound by the orders 
made in the Court of Appeal therein are concerned, still 
good, must now, as authority, be treated as overruled. 
(This statement must be taken with some qualification as 
far as the Downshire case is concerned, in that the decision 
in that case of the majority of the Court of Appeal was based 
on a statutory as well as on a non-statutory jurisdiction, 
This aspect of that case I-considered last week.) 

This is the barest summary of what took place in the 
course of this most important litigation, but I hope that 
it will serve the purpose which I had in mind when I started 
this series of articles, which was that of providing a sort 
of signpost to what has been decided in these cases for those 
who want to know the general direction of the conclusions 
reached but do not want to be troubled with over-much detail 
about the ways, which were devious, by which they were 
reached. As far as the non-statutory jurisdiction to sanction 
schemes of the kind proposed in these three cases is concerned, 
it is now quite clear as a result of the House of Lords’ decision 
in the Chapman case that the only jurisdiction which exists 
is a jurisdiction to sanction, on behalf of infant and after-born 
beneficiaries, compromises in the strict sense of the word. 
If there is no dispute or doubt as to the effect of the beneficial 
provisions of the trust instrument in question, whether it be 
a will or some other instrument, thete is no jurisdiction to 
sanction any scheme which involves the rearrangement of 
the beneficial interests; whether the scheme is beneficial 
or convenient or not is beside the point for this purpose. 
(The only exception to this rule is one founded on a line of 
cases too well rooted to disturb, whereby income may be 
sometimes allowed to be diverted from a trust for its accumula- 
tion for the immediate maintenance of a person prospectively 
entitled to the accumulations.) 

That being so, beneficiaries faced with the kind of problem 
which faced the persons interested in these three cases and 
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wishing to eliminate from the trust the provisions which, 
if allowed to continue, would expose the trust property 
to a certain and violent blow from the hands of the Revenue 
authorities, have, as I see it, three possible courses open to 
them. If the trust in question constitutes a settlement for 
the purposes of the Settled Land Act, 1925, they may invoke 
the jurisdiction conferred by s. 64 of that Act, a jurisdiction 
upon which the decision of the majority of the Court of 
Appeal in the Downshire case still stands. Alternatively, 
they may comb the trust provisions for some sort of genuine 
doubt or difficulty which, if discovered, would justify an 
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application to the court for the ostensible purpose of its 
elucidation, and compromise the application when made with 
the consent of the court so far as the interests of infants and 
after-born beneficiaries require such consent. And in the 
further alternative they may have a shot at promoting 
private legislation to remove the obnoxious trust. If this 
last course seems at first sight a bit far fetched, perhaps 
a threat to promote such legislation may found a sufficient 
doubt or dispute to enable the court to exercise its jurisdiction 
to approve compromises ? 


mer.) hag 


CONTROL: EFFECT OF PREMISES BECOMING 
UNINHABITABLE 


THE latest addition to the number of authorities illustrating 
the possible effects of that nostalgia which is so frequently 
experienced by tenants of controlled property is Bushford 
v. Falco [1954) 1 W.L.R. 672 (C.A.); ante, p. 269. The 
point in the case may be indicated by citing a succinct 
statement in Mr. Megarry’s “ Rent Acts”: “To do this 
show that the statutory tenancy continues} he (the absent 
tenant} must show not only an animus revertendi but also a 
corpus possessionis, the existence of both of which is a question 
of fact.”” In the recent case, the county court judge came to 
the conclusion that the defendant tenant had satisfied both 
tests ; the Court of Appeal held that he had failed in the case 
of animus possidendi (the same thing as animus revertendt) 
even if (which was doubted) he had established a corpus 


The facts were that the defendant had held a tenancy of 
a building consisting of a shop plus two floors of living 
accommodation above it; he had carried on business in the 
shop for some thirty years, presumably as tenant. In 1937 
he took a three years’ tenancy of the building, in which he 
undertook repairs. When in the early part of the Second 
World War some war damage made the top floor uninhabitable, 
negotiations resulted in an agreement, confirmed by letter, 
for a yearly tenancy at a much lower rent ; the tenant under- 
took not to use the top rooms until they were made fit for 
occupation, and the rent was to increase when that happened 
(but would still be far less than that originally payable). 
No provision was actually made for repairs; presumably it 
was thought the War Damage Commissioners would attend 
to that. They never did; nor did the local authority take 
action (as Denning, L.J., thought they might have) under the 
Housing Act, 1936. The tenant occupied the first floor 
until a date “in 1948 or 1949”: this part of the house 
was in poor condition when he re-entered and got worse and 
worse ; and he left, when he did, because it was no longer 
fit to live in. He did not tell the landlord he was leaving. 
In 1952 the plaintiff his landlord gave him notice to quit the 
building—part of which he occupied, part of which he could 
not occupy, and part of which he might not occupy. 


The county court judge’s view of the situation was that 
as the defendant had ceased residing in the house “ involun- 
tarily,”’ and had been “ forced out by circumstances,” he 
retained protection ; adding that otherwise landlords might 
recover possession by letting premises fall into a bad state of 
repair. 

Evershed, M.R., considered that this view over-simplified 
the position ; and the reasoning by which the learned Master 


of the Rolls proceeded to reverse the judgment might be 
summarised in this way: (i) It was for the tenant to prove 
intention to return. (ii) The circumstances of departure 
might help him to discharge that onus ; e.g., if he left because 
of some sudden calamity such as a flood, because he had 
been sentenced to three months’ imprisonment, etc., though 
such facts would not be conclusive ; he might decide on a 
new home. (iii) But the fact that he had left without saying 
a word to the landlord, either by way of protest (against 
failure to repair ?) or of affirming intention to return, showed 
that the “involuntarily,” if appropriate at all, needed 
qualification. (iv) The evidence given by the defendant and 
his wife, to the effect that they were happy where they were 
(living round the corner), though they would prefer to live 
above the shop if the premises were remodelled, pointed to 
a conclusion that they really had no more than an idea or 
belief—which is not an animus revertendt, for there was no 
expectation that repairs would ever be carried out. 

The court drew this inference largely because of the failure 
to advise the landlord and because of the long period that 
had elapsed, and appears to have attached little importance 
to a statement by the defendant’s wife in which she said that 
they had offered a “little bit more” if he would do up the 
place, but the plaintiff had said it was not enough. It may 
well be that the county court judge gave rather more weight 
to this factor than would the Court of Appeal. 

The result contrasts with that of Morleys (Birmingham), 
Lid. v. Slater |1950) 1 K.B. 506 (C.A.), in which the facts were 
that the residential part of a similar building was rendered 
uninhabitable by bomb damage, and the rent reduced, but 
the tenant successfully resisted a claim for possession nearly 
nine years later. But a perusal of the report shows that the 
defendant’s evidence of a desire to go back and live in the 
house, partly shown by his having instructed a_ builder 
to do repairs, was not challenged; the case was fought on 
the ‘“‘ change of identity’ ground, the plaintiffs contending 
that the building was no longer a dwelling-house (also that 
there had been a change of user). There was no definite 
evidence to show, Evershed, M.R., observed in his judgment, 
whether the landlord was obliged, or whether the tenant was 
entitled, to restore the damage; but what mattered in the 
case was that, at the date when possession was sought, the 
house ‘‘remained substantially the same _ identifiable 
edifice.’ In fact, a decision which the tenant succeeded in 
distinguishing in that case was Ellis & Sons Amalgamated 
Properties, Ltd. v. Sisman [1948] 1 K.B. 653 (C.A.), in which 
landlords determined a contractual tenancy while the house 
was being, but before it had been, re-built. 
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Inactivity on the part of a contractual tenant does not 
matter, as was shown, soon after the last-mentioned decision, 
by Denman v. Brise [1949] 1 K.B. 22 (C.A.), provided that 
there is a dwelling-house ; some seven years after destruction 
by war damage, the tenant claimed, and was held entitled to 
possession of, rebuilt premises. Consequently, it looks as if 
the decision in Bushford v. Falco must rest partly on the fact 
that nothing had been done and nothing was contemplated 
being done to repair the two upper floors of the structure. 
Denning, L.J.’s short judgment emphasises the stalemate 
which would result if the }1dgm nt were allowed to stand 
and which, the learned lord justice said, could be determined 
only if the local authority exercised its powers under the 
Housing Act, 1936, ss. 9 and 12. As enacted, those powers 
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were available only when the premises were occupied, or 
were of a type suitable for occupation, by persons of the 
working classes; the Housing Act, 1949, eliminated the 
qualification ; and the exercise might result in an objection 
that the house could not be rendered fit for human habitation 
at a reasonable expense which, if established, would warrant 
a closing order. It would seem that if that had happened, 
the defendant, if he did establish animus revertend?, might have 
failed on corpus possessionis ; in less elegant language, that 
while he was all dressed up, he had nowhere to go. In 
Bushford v. Falco the decision seems to have been based on 
the view that he was not dressed up even if he had somewhere 
to go, and the fact that he would have dressed up if the 
somewhere had been more attractive did not avail him. 


HERE AND THERE 


BY-PRODUCTS 

Byways and by-products are always more fascinating than the 
main roads of travel or enterprise. They are the triumph of 
the unexpected over the obvious. There is something elvish 
and enchanting in learning (as I am sure must be the case) 
that umbrella handles can be made from surplus milk. Nor 
are such delights merely a passing fancy. Elia was a by-product 
of the East India House, yet but for Elia people would 
remember the East India House just about as vividly as 
they remember that other hardheaded commercial venture, 
the Steelyard in Thames Street. America itself is a by-product 
of an unsuccessful voyage to China, and the wild improbability 
which pervades everything about it is in perfect accord with 
its origins. Two rather remarkable by-products were revealed 
in court recently and are worth at least a mention for their 
essential ixconsequence. On the first, I’m afraid, discretion 
compels one to touch rather lightly—but what would you 
guess at as a by-product of a career as an assistant public 
hangman? Escapism, or the yearning for a nice change, 
might find any of a thousand outlets in the long intervals of 
enforced leisure which, in modern conditions, are among the 
chief drawbacks of his specialised profession. The particular 
choice of one member of it is indicated in the headline which 
he hit, ‘‘Hangman Who Ran Library Is Jailed,’ but the 
library he ran was an under-cover circulating library of 
obscene books and photographs, and at the Nottinghamshire 
Quarter Sessions he was awarded six months’ imprisonment. 
It has a flavour of eighteenth century Newgate and The 
Beggar's Opera. That, I suppose, one might class as a curiosity 
of human deformity. Far jollier is the story lately unfolded 
before the Ipswich magistrates of how a by-product of the 
collection of purchase tax emerged as a steady stream of 
ingeniously manufactured antique furniture, which achieved 
the evasion of £7,268 worth of the tax. As few, if any, of the 
readers of this column are likely to do likewise, one can safely 
give details for those who in their leisure hours might care 
to add the glamour of antiquity to any undistinguished chair 
or table they happen to have about their homes. Here are a 
few hints that emerged in the course of the hearing. Batter 
the legs of the piece to give the impression .of hard wear ; 
then stain. Scratch the tops and surfaces of covering veneer 
joints with a hot penknife. Rub dirt around handles, hinges 
and brasswork. Play a blow lamp lightly over lacquer work 
and then rub dirt-coloured powder over the surface to tone it 
down. Slightly scratch polished surfaces with clinker and 
then apply a mixture of lampblack, gold size and turpentine. 
It is unexpected (is it not ?) that such ingenious craftsmanship 
should be a by-product of the purchase tax. 


STICKY PROBLEM 
ONE sometimes speaks of a fascinated or hypnotised audience 
as being “literally glued to their seats’ (at least that form 
of words is apt to be used by those who, when t! \ 
“literally,’’ mean “ metaphorically "’). It was a change to 
hear at Brentford County Court recently a case of a lady who 
did find herself literally glued to her seat at a Hounslow 
cinema. When after three hours’ enjoyment of a —s. 3d. plac 
she tried to rise to leave she found herself held down by an 
invisible force. After a struggle she released herself and 
discovered that she had been the victim neither of paralysis 
nor of a magic spell, but of one of science’s more frivolous 
boons to childhood and retarded development, a discarded 
piece of pink “ bubble gum.”’ In the struggle for release her 
Persian lamb coat had sustained eight guineas’ worth of 
damage. Hence the sequel of an equally obstinate contest 
in the county court, when the lawyers had to get their minds 
stuck all over with what is almost the legal equivalent of 
bubble gum, the question of “ reasonable care.” The hearing 
provided an interesting sidelight on the manners and customs 
of the mid-twentieth century, including those class distinctions 
which all our supposed fashionable egalitarianism has failed 
to eradicate, least of all in the sections of society where it 
Could 


“ce 


was naively supposed to be virtually non-existent. 
the gum have dropped from the cinema circle ? 
No, replied the manager confidently, people who buy cir 
seats don’t eat that sort of thing. But aliter, as the law reports 
say, in other parts of the house, as the cleaner’s evidence 
revealed, for cleaners know more about British standards of 
entertainment than anyone else in the business. (A young 
lady I know, having once inadvertently left at the cinema a 
parcel containing a brassiere, was rather apologetic next day 
in indicating her loss to the cleaner, who only answered : 
‘Oh, that’s nothing, Miss, to what we do find in here.’’) 
The Hounslow cleaner said that as much as five or six pieces 
of gum might be found on the seats in any day and a special 
scraper was supplied to get it off. Is it possible, it was asked, 
that a mischievous child might have put the gum on the 
seat ? And the registrar, as a lawyer well acquainted with the 
multifarious iniquities of that figure so well known to the 
law, ‘‘ the average naughty child,’ observed wearily that 
“it’s possible for a child to do anything nowadays.”’ But thy 
cleaner, with her empirical knowledge and practical experienc: 

So the gum of argument 


it was asked. 


] 
it? 


considered teen-age lads more messy. 
and evidence was passed stickily from finger to finger and 
eventually stuck to the cinema management, who were held 
not to have used all reasonable care. 

RICHARD JOE, 
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TALKING 


May, 1954 
Tue theory of limitless vertical ownership—cujus est solum, 
etc.—has long been a favourite with law students. In that 
for ever superincumbent column of air there floats some 
element of the bizarre well calculated to defy the flattest 
author or dreariest lecturer. 


Monbay, 3RD 


We must try to keep up to date with our law, and should 
not—or so it strikes me—despise metrical sources of 
instruction. Space-ships, we are assured, will soon speed 
towards the infinite. Surely, then, it is time to consider 
the implications. If the maxim means anything, then some 
nice questions of title are involved, possibly ad inferos lunae. 
And this is what the poet William Empson has to say upon 
the subject in his poem ‘‘ Law makes long spokes of the short 
stakes of men ”’ : 


Your rights reach down where all owners must, in Hell’s 
Pointed exclusive conclave, at earth’s centre 

(Your spun farm’s root still on that axis dwells) 

And up, through galaxies, a growing sector. 

You are nomad yet ; the lighthouse beam you own 
Flashes, like Lucifer, through the firmament. 

Earth's axis varies ; your dark central cone 

Wavers, a candle’s shadow, at the end. 


There are other verses, but we need not follow these 
long spokes further into the firmament. The last two lines 
(italics supplied) will serve to prove the office of Chief 
Lunar Registrar of Space Titles no sinecure. De such 
minimis as the present difficulty of establishing possessory 
title by the normal squatting method, non cwat lex; we 
may leave all that to science. But the vagaries of the solar 
system may well prove a more intractable problem. If 
some favoured crater is to be the target for your “ dark 
central cone’’ one moment and for mine the next, things 
will become difficult for the Lunar Registry clerks; very 
likely they would be better off in a galaxy of shifting uses. 
For those who have grappled, and not always successfully, 
with the mysteries of land title in the single element of space, 
this flashing of titles innumerable through space and time is 
a horrid nightmare. 
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“Sar 


WEDNESDAY, 5TH 

Few things, I suppose, afford more comfort to the writer 
or more vexation to the reader than that much over-worked 
term ‘‘the usual practice.”’ Writing the other day to a 
client of mine about the “ usual practice ’’ of certain land- 
lords to permit no variation in their standard form of lease, 
I happened to remark that one gets very tired of being told 
that such and such is the “ usual practice.” (By the way, 
landlords who make that their “usual practice ’’ would 
save their prospective tenant’s solicitors much _ trouble 
by stating their ‘“‘ usual practice’’ in advance. Some, but 
only a few, seem to do so). In reply, my client quoted from 
the French jurists, ‘la coutume est l’argument des sots.”’ 
Too true, but like the classic and over-successful phrase 
employed by the articled clerk to produce results as per 
instructions, too strong, I fear, for ‘‘ onward transmission.”’ 
Why, by the way, ‘‘ onwardly transmit ’’ when sending or 
posting would do? I do not bother to ask any more, for 
I know what the answer will be: it is the “‘ usual practice.” 


By Nicuoras A. H. STAcEy. 
London: Gee & Co. 


FRIDAY, 7TH 
Lawyers, I imagine, will rarely, and with reluctance, 

attribute unusual events to coincidence, for so often closer 
enquiry will disclose cause and effect, or at least some nexus 
of probability, as when two music-lovers meet at Covent 
Garden or cricketers at Lords. Moreover, all our working 
lives we seek in our offices or chambers, or if so exalted, on 
the Bench, the causa causans and the causa sine qua noi. 
And when we are not probing the heart of things done, as 
like as not we are advising our clients about the future, 
weighing up for them as best we may the probable outcome 
of their actions and inactions. Let us not say intelligent 
and learned tipsters, but students of form, rather. And all 
this, if I have it right, tends to that state of mind, or two 
states of mind, sometimes now termed ambivalence. Fate 
is capricious and some of our best laid plans go wrong ;_ but 
then some of the worst go right : 

‘“ The devil’s kind and sends the wind 

That blows the skirts sky-high ; 

But God is just and sends the dust 

That blinds the bad man’s eye.” 
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But true coinciderice occasionally presents itself in so 
stark and unaccountable a shape as to be unmistakable. 


Thus it was with the small plot of land belonging to my 
client, Mr. C, who consulted me some four years ago. Should 
he sell it or not? He had no earthly use for it—a small 


parcel inconveniently situated in the Rum Jungle, Northern 
Territory of Australia~and somebody had offered him 
£20 for it. Perhaps it was the piratical name, I do not 
know, but I advised him in writing to hold on, adding that 


one day somebody might find some uranium there. And 
that is what has happened. In extolling the Rum Jungle 
Field the Australian Press has exhausted hyperbole; the 


term ‘fabulous’’ applied to the uranium deposits (all by 
statute now vested in the Commonwealth) is tottering to 
exhaustion, and journalists are indenting upon Hollywood 
for new superlatives. 

At the core and centre of the atomic and forensic distur- 
bances lies Mr. C’s plot. And our leading counsel in 
Australia thinks it would be a good plan if I were to supply 
him with a copy of my letter anticipating the discoveries of 
the mineralogists, “‘ for otherwise there might be some 
scepticism on the part of the Commonwealth Solicitor.”’ 
Better still, the original being still extant, he shall have a 
look at that. Scepticism is a very deplorable thing and that 
at least should be corrected. Whether it will help our claim 
for compensation is another matter. 


WEEK-END REFLECTIONS 
Newcastle. 
21st June, 1775. 

~ Sar, 

I received your flattering Epistle of the 20th of February, 
which I must acknowledge gave me no small concern, as it 
really contained more Blasphemy under the cloak of 
enthusiastick Religion than I ever before observed in the 
compass of one sheet of papcr. But my fears are too well 
founded, and therefore I shall submit the argument to your 
flight of imagination, and content myself with the disagreeable 
Idea that Reason and you are for ever parted; otherwise 
you could not avoid seeing and consequently acknowledging 
the gross impropriety of the whole of your Conduct, both to 
me and all your Family. But, Sir, you are now become the 
object of Pity, and therefore, ought not to be censured by a 
generous Mind... 

I have a thousand things to mention, but at present have 
only Time to say 

I am your humble servant, 
A.R.S.” 


The only liberty that I have taken with this letter 
abbreviation apart—is to substitute initials for the name of 
the sender, which I owe to the sensibilities of my family on 
the maternal side, for the author was a notorious scoundrel 
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and adventurer, and the extract comes from the family 
annals. But for his scandalous exploits it must be admitted 
that the family annals would be a very dull affair. Of his 
first wife it is said that “‘ upon some occasion he locked her 
in a closet that would barely contain her, for three days in 
her chemise (some say without it) and feed her with an egg 
a day.’’ But the chronicler rightly warns the family to 
accept the story —as perhaps the victim did not accept the 
egg——cum grano. Moreover, the lady was 
“not at all handsome, short and very dark ”’ and her paternal 
residence was known as Cold Pig Hill; something, maybe, 
could be said on both sides of the closet, and probably was. 

The second marriage of A.R.S.—the self-styled owner of 
the “‘ generous Mind ’’— was a far more melodramatic affair. 
The “ Morning Post’ having published some uncomplimen 
tary allusion to the Countess of Strathmore, said to be the 
richest heiress in Europe, A.R.S. challenged the editor, Bate, 
to a duel, which took place in a room in the Adelphi Tavern 
in the Strand on 13th January, 1777. Four days later he 
married the Countess, and this event she commemorated in 
some graceful lines; but I can spare space only for the last 
two couplets : 


described as 


In her soft breast, where passion long had strove (s/c) 
Resistless sorrow fixed the reign of love. 
‘Dear youth,”’ she cries, ““ we meet no more to part, 
Then take the honours due — my bleeding heart ! ”’ 
Having married the lady, my disreputable family connection 
maltreated and litigated with her furiously for years, but 
is not all this written in the Gentleman’s Magazine and other 
contemporary publications ? I am concerned only with his 
literary style. The letter from which I have quoted was 
written to his father and was a little wanting, perhaps, in 
filial piety. But at least the writer does say what he has to 
say in a downright, unmistakable manner and has done 
with it. In this present age, vibrant with horrors unsurpassed 
in all the long history of man’s inhumanity to man, it is 
remarkable how mawkish we have become in our social and 
business relations. We pride ourselves on our freedom of 
speech, but what use do we make of it? A client writes 
that he does not for one moment say that he does not agree 


with me. Well, does he agree with me or doesn't he? 
What with double negatives, passive tenses, spavined 
sentences and horrid little creepy doifhles entendres and 


maggoty euphemisms, we tend more and more to prove the 
truth of the aphorism that language is designed to conceal 
thought. Where are the good old-fashioned volleys and 
thunders of our rude forefathers? ‘‘ Clear your mind of 
cant,’’ cried good, rude old Dr. Johnson ; had 
tossed and gored several of his circle, he had “ had a good 
talk.’”’ What a namby-pamby lot we are! Let us arrest 
this pallid growth of fungoid understatement and perverted 
reticence before we are all strangled by our own civility. 


and when he 


, 
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OBITUARY 


Mr. J. L. FIELD 
Mr. Joshua Leslie Field, retired solicitor, of Bognor Regis, 
died on 25th April, aged 97. He was admitted in 1893. 
Mr. R. P. GLADSTONE 


Robert Phillpott Gladstone, solicitor, of Gray’s Inn, 
He was admitted in 1901. 


Mr. 
W.C.1, died on 3rd May, aged 77. 
Mr. N. P. HART 


Mr. Norman Percival Hart, solicitor, of London, S.W.1, died 
on 5th May. He was admitted in 1900. 


Mr. W. KENTISH, 58r. 


Mr. William Kentish, Sr., solicitor, of Birmingham, died on 
25th April. He was admitted in 190s. 


Mr. A. LLOYD 
Mr. Arthur Lloyd, solicitor, of Swansea, died recently, 
aged 63. He was admitted in 1914. 
Mr. G. MALPAS 


Mr. George Malpas, solicitor, of Emsworth and Portsmouth, 
died on 6th May. He was admitted in 1920. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


JERSEY: PRIVATE ROAD: VALIDITY OF TRANSFER 
TO PARISH 
Nicolle v. Wigram 
Lord Porter, Lord Morton of Henryton and Sir John Beaumont 
27th April, 1954 

The question in this appeal, from a decision of the Superior 
Number of the Royal Court of Jersey, dated 19th October, 1950, 
which affirmed a judgment in the Inferior Number, was whether 
a certain road in the parish of St. Martin adjoining the property 
of the first respondent was the property of the appellant or was 
vested in the parish as a public road. The appellant contended 
that the roadway was his property, alleging that it had never 
been validly transferred to the parish, and that consequently 
the first respondent was not entitled without the appellant’s 
permission to make in his boundary wall windows overlooking 
the roadway or to lay pipes for the drainage of his premises in 
and under the soil of the roadway. The first respondent 
contended that the roadway was validly and effectively transferred 
to the parish in 1925 by the appellant’s predecessor in title by 
an offer which was accepted by means of an “ Acte”’ of the 
parish assembly, followed by the taking over of the road, there 
having been in relation thereto no contract passed before the 
Royal Court and registered. The appeal arose out of an action 
in which the appellant claimed that the respondent should be 
ordered to fill in the windows opened by him in his wall, and dig 
up and remove the drain pipes under the roadway. The 
constable of the parish was joined, and as the second respondent 
in the appeal supported the first respondent’s contention that the 
road was vested in the parish. The courts in Jersey decided that 
the parish owned the soil in the road and they dismissed the 
appellant’s action. He now appealed. 

Lorp Porter, delivering the judgment, said that the formal 
method of passing a contract before the Royal Court of Jersey, 
followed by its registration, was not the only effective way of 
vesting a private road in a parish, and by the law ot Jersey a 
private road and its soil could be validly and effectively 
transferred to a parish and become a public road by means of 
an ‘“‘ Acte”’ of the parish assembly which accepted an offer of 
the previous owner, followed by the taking of the road. Approval 
by, or registration in the records of, the courts in the case of a 
gift of a road to a parish was directory and not mandatory. 
Their lordships could not fail to be impressed by the fact that 
neither those acting for the appellant’s predecessor nor the 
members of two courts in Jersey found difficulty in reaching 
the conclusion that a private road could validly pass from private 
to public ownership by an offer duly accepted or implemented 
by an ‘‘ Acte’’ of the parochial assembly. Their lordships agreed 
with that conclusion, and would humbly advise Her Majesty 
to affirm the judgments of the courts of Jersey. The appellant 
must pay the costs of both respondents of the appeal to their 
lordships’ Board. 

APPEARANCES: C. T. Le Quesne, Q.C. (English and Jersey 
Bars), and L. V. Bailhache (Jersey Bar) (Herbert Smith & Co.) ; 
Charles Russell, O.C., and P. H. Giffard (Jersey Bar) (Charles 
Russell & Co.) ; Frank Gahan, Q.C., and D. P. Richardson (Jersey 
Bar) (Charles Russell & Co.). 


(Reported by CuarLes CLayTon, Esq., Barrister-at-Law] [2 W.L.R. 962 


HOUSE OF LORDS 
DISCONTINUANCE OF TRADE: BALANCING CHARGE 
Inland Revenue Commissioners v. Barr (trading as 
Henry & Galt) 

Lord Morton of Henryton, Lord Reid, Lord Tucker, Lord Asquith 
of Bishopstone and Lord Cohen. 4th May, 1954 


Appeal from the First Division of the Court of Session. 

The firm of Henry & Galt carried on an ironfounding business 
for many years and in July, 1946, the respondent was the sole 
proprietor. On 15th July, it was transferred as a going concern 
to one Reid, the purchase price of £14,000 including £4,000 
allocated to plant and fittings. From that date the respondent’s 
interest in and connection with the trade ceased and he 


Where possible the appropriate page reference is given at the end of the note. 


permanently discontinued trading, though after the sale the 
business was carried on as if there had been no change of 
ownership. The portion of the purchase price allocated to the 
plant and fittings, in respect of which the initial outlay had been 
made, exceeded their written down value at the date of the sale 
and under s. 17 of the Income Tax Act, 1945, a balancing charge 
was made on the respondent. It was common ground that the 
first conditions of s. 17 (1) were fulfilled and the question was 
whether the final condition that the sale had occurred before the 
trade was ‘“‘ permanently discontinued ”’ had also been fulfilled. 
The First Division of the Court of Session held that it had not 
and the Crown appealed to the House of Lords. 

Lorp Morton OF HENRYTON said that the only question was 
whether liability to a balancing charge under s. 17 of the Act of 
1945 arose on the sale of the plant. In Inland Revenue 
Commissioners v. West [1950] S.C.516 ; 31 Tax Cas. 402, the Court 
of Session had to consider whether a balancing charge arose on 
the sale of certain fishing vessels. That case was distinguishable 
from the present case, but the judges expressed views on the 
construction of s. 17 (1) which, if correct, would be fatal to the 
claim of the Crown in this case. Lord Keith said that s. 17 was 
looking, not to the continuance of the machinery or plant in 
trade, but to the continuance of their owner in trade. The 
conflicting views might be stated as follows: Did the sale take 
place “‘ before the trade is permanently discontinued,” within the 
meaning of s. 17 (1), because after the sale the trade was carried 
on by the purchaser? or (2) was the trade “ permanently 
discontinued ’”’ at the moment when the sale took place because 
the person who carried on the trade up to that moment 
permanently discontinued trading as from that moment? If 
the former view was correct the appeal succeeded, if the latter 
was correct it failed. The true view was that the section regarded 
the question whether the trade itself did or did not continue as 
being completely divorced from the ownership of the trade at any 
particular time. The appeal should be allowed. 

The other noble and learned lords concurred in allowing the 
appeal. 

APPEARANCES: Sir Lionel Heald, Q.C., A.-G., J. Hunter, QO.C., 
Sir Reginald Hills and W. Grieve (Solicitor of Inland Revenue), 
Morison, Q.C., Manuel Kissen and H. Major Allen (Asher 
Fishman & Co., for Allan McDougall & Co., Edinburgh, and 
Macnair, Clyde & Ralston, Paisley). 


[Reported by F. H. Cowrer, Esq., Barrister-at-Law] [1 W.L.R. 792 


COURT OF APPEAL 
RENT RESTRICTION: ACCEPTANCE BY STATUTORY 
TENANT OF NEW RENT BOOK CONTAINING NEW 
CONDITIONS: CONSEQUENT CONTRACTUAL TENANCY 
The Bungalows (Maidenhead), Ltd. v. Mason 


Somervell, Denning and Romer, L.JJ. 9th October, 1953 


Appeal from Windsor County Court. 


On the death of the defendant’s father, who was the contractual 
tenant of a dwelling-house to which the Rent Restriction Acts 
applied, his widow continued in occupation as a statutory tenant 
under s. 12 (1) (g) of the Act of 1920. Some three years later the 
agent and rent collector of the landlord presented a new rent 
book, containing “‘ regulations and conditions of the tenancy ” 
different from those under which the original contractual tenancy 
had been granted. The defendant, as her mother’s agent, 
accepted the new rent book, the widow’s name was entered in 
it, and rent was paid on the basis of the new agreement. On the 
death of the widow the landlords claimed possession from the 
defendant, who, claimed to be entitled to remain in occupation 
as a statutory tenant. The county court judge dismissed the 
claim. The landlords appealed. 


SoMERVELL, L.J., said that the “‘ regulations and conditions ”’ 
in the new rent book must be treated as conditions of tenancy. 
In those circumstances there was ample evidence on which the 
judge could find, as he had, that the landlords by their agent 
had offered the mother, through the agency of the defendant, 
a tenancy on new conditions. That was accepted, and rent was 
paid and accepted on that basis. From that time the mother 
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OSBORN’S 


CONCISE LAW DICTIONARY 


Fourth Edition 


Dictionaries have a fascination all their own, and 
this law dictionary is no exception to the general 
rule. 


The 400 pages of Osborn are crammed with 
useful information. In addition to the law diction- 
ary there are two other valuable lists. The first 
contains an index to the Law Reports and 
periodicals—English, Scottish, Irish, Australian 
and Canadian. The second contains a table of 
the Regnal Years of English Sovereigns. 


If you wish to avoid mistakes and save yourself 
embarrassment, Osborn’s Law Dictionary is the 
work for you. It will repay its cost time and time 
again. 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“J GIVEto St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
of nee free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 








St. Dunstan's is registered in accordance with the National Assistance Act, 1948 
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AND LANDED PROPERTY AGENTS 


Branches throughout the United Kingdom 


MEMBERSHIP 


The Examinations are held annually in the Spring 
as follows : 
General Practice Division 
Agricultural Practice Division 
Housing Management Division 
Chattels Division 


The Society is the only body in the estate profession to 
hold examinations exclusively for Chattel Auctioneers 
STUDENTS’ AID FUND 


In approved cases candidates may be granted financial 
assistance from this Fund towards the cost of tuition 


DESIGNATORY LETTERS 
F.A.L.P.A. (Fellow) A.A.L.P.A,. (Associate) 


Full deta'ls of examinations, tuition facilities, and conditions of 
membership may be obtained from the Secretary, at the Society’s 
Headquarters 


34 QUEEN’S GATE, LONDON, S.W.7 


Telephone : WEStern 0034/5 
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PITT &€ SCOTT 


and dispersal of chattels 


TO OR FROM ALL PARTS OF THE WORLD 





Established 1876 


Executors and Trustees are invited to enquire about our complete service of # 
collection, packing, shipment, Insurance, Customs and Exchange Control # 


1/3 St. Paul’s Churchyard, London, E.C.4. City 6474 (6 lines) 


“Ee, and at Paris, New York, Liverpool, 
“he Glasgow, etc. 
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| CENTRAL COUNCIL FOR 
THE CARE OF CRIPPLES 


34 ECCLESTON SQUARE, LONDON, S.W.|! 
(Registered in accordance with the National Assistance Act, 1948) 
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THE NATIONAL ORGANISATION DEALING WITH 
THE CRIPPLE PROBLEM AS A WHOLE 
THROUGHOUT THE UNITED KINGDOM 


Has worked since 1919 to promote and safeguard 
the interests of all who are disabled 
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became a contractual tenant, so the defendant was entitled to 
the benefit of s. 12 (1) (g) of the Act of 1920 on her mother’s 
death. 
DENNING and Romer, L.JJ., agreed. Appeal dismissed. 
APPEARANCES: N. C. Tapp (William Foux & Co.); Sir 
S. Worthington-Evans (T. W. Stuchbery & Son, Windsor). 


Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 769 


INFANT: DIVORCE: CHILD BORN IN ADULTERY: 
NO JURISDICTION TO ORDER CUSTODY 
Galloway v. Galloway 


Singleton, Jenkins and Hodson, L.JJ. 13th April, 1954 


Appeal from special commissioner in divorce. 

Section 26 (1) of the Matrimonial Causes Act, 1950, reproducing 
the language of the Matrimonial Causes Act, 1857, and a number 
of intermediate Acts, provides: “ In any proceedings for divorce 
or nullity of marriage or judicial separation, the court may . 
make such provision as appears just with respect to the custody, 
maintenance and education of the children the marriage of whose 
parents is the subject of the proceedings ” A wife, on an 
application for the dissolution of her marriage, asked for orders 
for the custody and maintenance of the child of herself and her 
husband born before the marriage and at a time when the husband 
was married to another woman. ‘The special commissioner held 
that the court had no jurisdiction to make orders in respect of this 
particular category of illegitimate child. The wife appealed. 

Jenkins, L.J., said that the question had arisen in a number of 
cases after the passing of the Legitimacy Act, 1926, with reference 
to illegitimate children, not born in adultery, whose parents had 
later married. In Bednall v. Bednall (1927 P. 225 it was held 
that there was no jurisdiction unless legitimacy had been declared 
in properly constituted proceedings ; that case had been followed 
in Green v. Green [1929\ P. 101 and Jones v. Jones (1929), 
45 T.L.R. 292. But in M. v. M. (1946) P. 31 Denning, J., held 
that the subsequent marriage of the natural parents sufficed to 
give the court jurisdiction, and that view was upheld by the 
Divisional Court in Colqui. t v. Colqui.t [1948 P. 19; in the latter 
case, however, the court disapproved of an observation of 
Denning, J., that parenthood and not legitimacy was the sole test, 
and expressed the view that a child who could not be legitimated 
under the Act of 1926 could not be the subject of custody 
proceedings. That view was adopted by Barnard, J., in Harrison 
v. Harrison |1951) P. 476, where the actual question now under 
appeal was raised. On an appeal in Packer v. Packer [1954 
P. 15, before two lords justices, Denning, L.J., adhered to his 
original view, while Morris, L.J., took the opposite view, so that 
the appeal was dismissed. Harrison v. Harrison, supra, was 
no doubt open to review, but to hold that it was wrongly decided 
would be to reject a formidable preponderance of judicial opinion 
delivered over a long period. Apart from authority, a number of 
arguments had been adduced on each side, of which those against 
this appeal were the more cogent. The reasoning of Barnard, J., 
and Morris, L.J., ought to be adopted. 

Hopson, L.J., agreed. 

SINGLETON, L.]J., 
appeal. 

APPEARANCES: Ft. Elborvne (Kingsford, Dorman & Co., for 
Buckle & Co., Peterborough) ; J. Comyn (Queen's Proctor). 

[2 W.L.R. 980 


dissented. Appeal dismissed. Leave to 


{Reported by F. R. Dymonp, Esq , Barmster-at-Law 


CHARITY: DATE FOR DETERMINING PRACTICABILITY 
OF BEQUEST: RES JUDICATA 
In re Wright; Blizard v. Lockhart 
Denning and Romer, L.J J. 13th April, 1954 
Appeal from Roxburgh, J. ({1954) 2 W.L.R. 481; ante, p. 194). 
The trustees of the will of a testatrix, A. M. Wright, who died 
in 1933, held her residuary estate, subject to a prior life interest, 
which had determined in 1942, upon trust to found and maintain 
a convalescent home. In an application by originating summons 
to determine inter alia whether the residuary gift was a good 
and effective charitable gift, and seeking also an inquiry as to the 
practicability of that bequest “ now or... at any future time,”’ 
Wynn Parry, J., in January, 1948, ordered that the inquiry 
(inter alia) as to practicability be made, and he further ordered 
that the rest of the summons should stand over. In July, 1952, 
the master made a certificate stating that it was not then possible 
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to carry into execution the trusts. In 1953 the summons was 
amended to ask alternatively whether a general charitabl 
intention was shown, and the court was also asked to determi 
whether the practicability of the charitable trust was to be 
estimated at the date of the death of the testatrix or at the date 
of the death of the tenant for life. The question arose whether, 
as a result of the order of Wynn Parry, J., in 1948, that matter 
was ves judicata. Roxburgh, J., held, first, that the matter was 
not ves judicata as a result of Wynn Parry, J.’s order, and, secondly, 
that the date for determining whether the charitable trust was 
practicable was the date of the death of the testatrix. The 
next of kin appealed. 

Romer, L.J. (delivering the first judgment), said that the 
order of 1948 directing the inquiry was only intended to be 
an approach towards the final answer to the question raised 
by the summons and was not intended to be a final answer 
in itself. The principle of res judicata by implication had 
no application, the law on this matter being stated by 
Somervell, L.J., in In re Koenigsberg [1949] Ch. 348; {1949 
1 All E.R. 804. On the other question as to the date for deter- 
mining the practicability of the gift for the establishment of a 
convalescent home his lordship said, applying the principle laid 
down in In ve Slevin {1891} 2 Ch. 236 and approving In re Mooi 
Will Trusts 64 T.L.R. 123 ; [1948] 1 AIL E.R. 300; [1948] W.N.55, 
that there was no distinction between a gift for a particular 
charitable purpose on the one hand and a gift to an individual 
or to an existing and specified charity on the other hand: once 
money was effectually dedicated to charity, whether in pursuance 
of a general or a particular charitable intent, the testator’s 
next of kin or residuary legatees were for ever excluded and no 
question of subsequent lapse or of anything analogous to lapse 
between the date of the testator’s death and the time when the 
money became available for actual application for the testator’s 
purpose could affect the matter; and accordingly, the date 
for ascertaining the practicability of the charitable trust was the 
date of the death of the testatrix. 
agreed. Appeal dismissed. 

APPEARANCES: G. B. H. Dillon (Beale & Co.) ; Denys Buckie} 
(Frank Taylor, Nightingale & Baker); Hubert Rose (Treasury 
Solicitor). 


DENNING, L.J., 


[Reported by Miss E. DaNGERFIELD, Barrister-at-Law] [2 W.L.R. 972 


CHANCERY DIVISION 
LAND CHARGE: INTEREST IN PROPERTY HELD ON 
TRUST FOR SALE: NOT REGISTRABLE 
In re Rayleigh Weir Stadium 
Harman, J. 23rd February, 1954 
Adjourned summons. 


The respondent purchased on 11th October, 1948, for £10,000 
an eighth share of property, which one McGreavey, the owner ot 
the legal estate, held on behalf of himself and his partner Rundle 
equally as part of the assets of the partnership. On 16th February, 
1949, the respondent registered his interest as an estate contract 
under Class C (iv) of s. 10 of the Land Charges Act, 1925. In 
December, 1949, the partners were adjudicated bankrupt, and the 
property vested in their trustee in bankruptcy. On 17th October, 
1953, the respondent registered a further charge in respect of the 
property under Class (C) (iii), as a general equitable charge. 
The trustee, who wished to sell the property by this summons, 
asked for an order that the charges should be vacated. 

HARMAN, J., said that he had to decide whether this receipt, 
or the contract evidenced by this receipt, was capable of registra- 
tion under the Land Charges Act. Examination of s. 10 showed : 
‘The following classes of charges on, or obligations affecting, 
land may be registered as land charges in the register of land 
charges ’” So that the charge had to be a charge on land ; 
however, under the definition in s. 20 (6) ‘‘ land ”’ included various 
things, but it did not include an undivided share in land. If, 
therefore, this were only a charge on an undivided share in land, 
it could not be registered as a land charge under the Act. 
McGreavey, in consequence of his going into partnership with 
Rundle, was obliged to hold the property which constituted the 
partnership on trust for himself and Rundle in equal shares. 
As by s. 1 (6) of the Law of Property Act, 1925, a legal estate 
could not subsist in an undivided share in land, the respondent 
did not have a legal interest in the property, but having regard 
to s. 42 (6) of that Act his interest under the transaction of 1945 
constituted a share in the proceeds of sale of the property. A 
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charge arising under a trust for sale was expressly excluded from 
registration under Class C (iii), and the respondent’s interest was 
accordingly wrongly registered in that class. The transaction 
in 1948 (if it was a contract at all) was not a contract to convey 
the legal estate, and the legal owner of the property had been 
under no obligation to create a legal estate either in his partner 
or the respondent, so that the respondent’s interest was not a 
contract registrable as an estate contract under Class C (iv). 
It had been contended on the authority of Rose v. Watson (1864), 
10 H.L. Cas. 672, that the respondent had a lien, but that argument 
could not prevail because, in order to come within the Land 
Charges Act, there had to be a charge which did not affect a 
trust for sale, which was exactly what the respondent had here. 
Both charges must therefore be vacated. 


Application granted. 


APPEARANCES: Harold Christie, O.C., and G. B. H. Dillon 
(Zeffertt, Heard & Morley Lawson, for Heard & Coleman, Hadleigh, 
Iessex) ; S. Pascoe Hayward, Q.C., and J]. W. Mills (E. C. Randall). 

Reported by Mrs. IRENE G. R. Moses, Barrister-at-Law! [1 W.L.R. 786 


WILL: GIFTS TO EXECUTOR AND TRUSTEE SO AS NOT 
TO CREATE ANY TRUST: WHETHER EXECUTOR 
ENTITLED BENEFICIALLY 


In re Stirling, deceased ; Union Bank of Scotland, Ltd. v. 
Stirling 
Wynn Parry, J. 13th April, 1954 

Adjourned summons. 


A testator, after appointing a bank to be his executor and 
trustee, bequeathed to the bank a pecuniary legacy of £1,000 
with the request that it ‘‘ will dispose of it in accordance with 
any memorandum signed by me and I direct that any such 
memorandum is not to form part of this my will or to have any 
testamentary character ... and I declare that the foregoing 
expression of my wish in connection with the said sum of £1,000 
shall not create any trust or legal obligation even if the same shall 
be communicated to the bank in my lifetime.’”’ He further 
requested that any part of the legacy not disposed of in accordance 
with a memorandum should fall into residue. * He further 
bequeathed one-third of his residuary estate to the bank “ with 
the request that it will dispose of it in accordance with any 
memorandum signed by me and I direct that any such memo- 
randum is not to form part of this my will or to have any 
testamentary character, and I declare that the foregoing 
expression of my wish in connection with the said one-third 
share shall not create any trust or legal obligation even if the 
same shall be communicated to the bank in my lifetime.”” The 
testator made no communication in his lifetime, but a memo- 
randum was found at hisdeath. The questions for determination 
were, whether the plaintiffs took the pecuniary legacy absolutely, 
or whether it was impressed with a trust in favour of those 
entitled to residue; and whether the plaintiffs took one-third 
of the residue absolutely, or on trust for the next of kin. It 
was not contended that the memorandum left by the testator 
could have any legal effect. 


Wynn Parry, J., said that, in construing the words of the 
will independently of authority, it was a necessary conclusion 
from the scheme of the will that the plaintiffs took both gifts 
beneficially. The testator had requested the bank to make 
dispositions in accordance with any memorandum left by him, 
while in contrast he had directed that such memorandum was 
not to have a testamentary character, and declared that the 
expression of his wish was not to create any trust. The words 
“ direct’? and ‘“ declare,’’ in contrast to ‘“‘ request,’’ had an 
operative character. As to authority, the language of the will 
in In ve Falkiner [1924] 1 Ch. 88, was so closely similar to that 
of the present will that if any one case on construction could 
govern another, the judgment of Tomlin, J., in favour of the 
trustees in that case governed the present case. The cases of 
In ve Rees {1950} Ch. 204, In ve Hawksley’s Settlements [1934 
Ch. 384 and In ve Boyes (1884), 26 Ch. D. 531, were distinguishable 
on the language. There would be a declaration that the bank 
took both gifts absolutely. Declaration accordingly. 


APPEARANCES: F. E. Skone James; G. C. Raffety; D. H. 
Mervyn Davies (S. F. Miller, Mathews & Co.). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


{1 W.L.R. 763 
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FAMILY PROVISION: EXTENSION OF TIME: CORRECT 
PRACTICE IN MAKING APPLICATION: MISTAKE BY 
SOLICITORS 
In re Greaves, deceased ; Greaves v. Greaves 
Roxburgh, J. 23rd March, 9th, 14th April, 1954 

Adjourned summons. 

By s. 2 of the Inheritance (Family Provision) Act, 1938, as 
amended by Sched. III to the Intestates’ Estates Act, 1952: 
““(1) Except as provided by the following provisions of this 
section or s. 4 of this Act, an order under this Act shall not be 
made save on an application made within six months from the 
date on which representation in regard to the deceased's estate 
is first taken out. (1A) If it is shown to the satisfaction of the 
court that the limitation to the said period of six months would 
operate unfairly, . . . (c) in consequence of some other circum- 
stances affecting the administration or distribution of the estate, 
the court may extend that period.’’ The widow of a deceased 
testator made application under the Inheritance (amily 
Provision) Act, 1938, for further provision to be made for her 
When the summons came before the master, it was discovered 
that it was out of time, having been taken out more than six 
months after the grant of probate; the reason for the delay 
was that the plaintiff's country solicitors were ignorant of the 
time limit prescribed by the Act. The widow then applied 
under s. 2 (LA) for an extension of time, the summons in its 
original form being adjourned into court as a procedure summons. 
At the hearing, Roxburgh, J., expressed the view that the 
summons was not in proper form, and consulted the chief master. 

RoxpurGu, J., said that his view of the proper practice was 
that, if a plaintiff wanted relief under s. 2 (14), he should ask 
for that relief by originating summons, proceeding also as a 
separate item to ask for the main relief. If he became aware 
that the summons was out of time after he had issued it, then 
his duty was to ask for relief under s. 2 (1A) as a separate item. 
Then it would be quite proper and, indeed, desirable for the 
question of relief under s. 2 (1A) to be adjourned into court as a 
separate matter and before the hearing of the main part of the 
summons. But it was not a procedure summons and it should 
not be so listed. It was the ordinary case of an originating 
summons adjourned into court on one point, and not on the 
other points. There would be leave to amend the present 
summons. 

During the reading of the affidavits, it was objected that 
certain matters in the plaintiff's affidavit were inadmissible. 

RoxpurGu, J., ruled that, in view of the novelty of the 
subsection and of its importance, it would be right to admit any 
evidence filed which counsel regarded as material in any way. 

At the conclusion of the hearing :— 

ROXBURGH, J., said that the summons had been taken out some 
time after negotiations between the parties’ solicitors had been 
suspended. There was no doubt that the reason why the pro- 
ceedings were out of time was that the plaintiff's solicitors were 
ignorant of the time limit. It had been submitted that the limit 
of six months operated unfairly because (1) the plaintiff did 
not know the true value of the estate ; (2) the negotiations for a 
compromise were not ended; and (3) the estate had not been 
distributed. But no unfairness flowed from any of these con- 
siderations, and (1) and (3) were usual occurrences. Any unfair- 
ness there might be flowed from the mistake of the solicitors, and 
that was not a “ circumstance affecting the administration or 
distribution of the estate.”” The summons, accordingly, must be 
dismissed. Order accordingly. 

APPEARANCES: R. J. S. Thompson (F. B. Alcock with him) 
(Doyle, Devonshire & Co., for Abberley & Walker, Burslem) ; 
W. P. A. Graetz (Holt, Beever & Kinsey, for Brown & Corbishley, 
Newcastle-under-Lyme). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 760 


QUEEN’S BENCH DIVISION 
LIMITATION: NEGLIGENCE: TIME TO RUN FROM 
DATE OF NEGLIGENT ACT 
Archer v. Catton & Co., Ltd. 

Streatfeild, J. 9th March, 1954 

Action tried at assizes. 


Between 1923 and 1940 the plaintiff was employed by the 
defendants on work which resulted in the casting off of a great 
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deal of fine dust. In October, 1943, for the first time the plaintiff 
found himself to be suffering from a condition of the chest which, 
he alleged, had been caused by his subjection to the dust up to 
1940. On 27th September, 1949, he issued a writ against the 
defendants claiming damages for negligence and breach of 
statutory duty. In a preliminary issue the defendants raised a 
plea that the action was barred by s. 2 of the Limitation Act, 
1939. 

STREATFEILD, J., said that it was stated in Charlesworth’s Law 
of Negligence, 2nd ed., at p. 597, that ‘‘ in an action of negligence, 
the cause of action accrues at the time of the negligence, because 
it is then that the damage is caused, even though its consequences 
may not be apparent until later.’’ Howell v. Young (1826), 
5 B. & C. 259, supported the proposition. It had been argued 
that a cause of action in negligence was not complete until the 
plaintiff knew or should have known that he had suffered injury. 
But Howell v. Young, supra, was in principle indistinguishable, and 
it must be held, with regret, that the action was statute-barred. 
Judgment for the defendants. 

APPEARANCES: J. Harvey Robson (Rowley, Ashworth & Co., 
Manchester) ; R. Withers Payne (Willey Hargrave & Co., Leeds). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 775 


MAINTENANCE AGREEMENT OUSTING JURISDICTION 
OF FOREIGN COURT: PUBLIC POLICY 
Addison v. Brown 
Streatfeild, J. 13th April, 1954 

Action. 

In 1939 the plaintiff married an American subject domiciled in 
California and there were three children of the marriage. Differ- 
ences having arisen between the parties, the husband informed the 
wife that he wished to divorce her in America. Before any 
proceedings had taken place an agreement was executed whereby 
the husband undertook to pay a weekly sum for the maintenance 
of the wife and children. By a clause in the agreement it was 
provided that in the event that either the husband or wife should 
institute proceedings or obtain a divorce in the State of California 
the provisions of the agreement should continue in full force and 
effect and should be conclusive with respect to the husband’s 
obligations under the agreement. The clause continued : 
‘“ Neither the husband nor the wife will make application to any 
court in such proceedings, if any, for any different relief, but this 
agreement may be embodied in and made part of such judgment or 
decree. If any judgment of any court shall otherwise provide 
with respect to any of the matters in this agreement embraced, 
the provisions hereof shall control notwithstanding the terms of 
any such judgment.”’ In 1948 a court in California pronounced 
an interlocutory judgment of divorce in favour of the husband and 
incorporated the agreement making it part of the order. In 
1949 the judgment was made absolute. In an action by the wife 
to enforce the terms of the agreement, the husband contended 
that the action was not maintainable in the English court, being 
contrary to public policy and therefore void. 

STREATFEILD, J., said that the defendant relied on Bennett v. 
Bennett (1952, 1 K.B. 249, in which Devlin, J., and the Court of 
Appeal held that an agreement purporting to oust the jurisdiction 
of the English Divorce Court in matters relating to maintenance 
was void as being against public policy. That case was concerned 
with entirely different circumstances, and was based on the ground 
that the Judicature Act, 1925, by s. 190 (1), gave the Divorce 
Court jurisdiction to award whatever maintenance it deemed 
reasonable. Denning, L.J., said that the jurisdiction of the 
Divorce Court could not be ousted by private agreement, and 
gave a number of substantial reasons why an attempt to do so 
was contrary to public policy. But it was not the public policy 
of England to refuse relief because the agreement in suit purported 
to oust the jurisdiction of a foreign court. There was nothing in 
Bennett v. Bennett, supra, which indicated such a conclusion, 
so that the defendant’s contention on public policy failed. Further, 
the American court had adopted the agreement in suit, and had 


At the monthly meeting of the board of directors of the 
SOLICITORS’ BENEVOLENT AssociATIon, held on 5th May, 
thirty-three solicitors were admitted as members of the 
Association, bringing the total membership up to 7,829. It was 


decided to hold the annual general meeting of the Association 
on 3rd November next, notice of which, with copies of the annual 
report and accounts for the year ending 30th June, 1954, would 
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preserved the right to alter or vary. Accordingly, the plaintift 
was entitled to succeed. Judgment for the plaintiff. 

APPEARANCES: P. R. Hollins and M. H. Jackson-Lipkin 
(Rowe & Maw); C. Dehn (Randolph & Dean). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 779 


SUNDAY OPENING: SECOND-HAND CAR BUSINESS 
Waterman v. Wallasey Corporation 


Lord Goddard, C.J., Hilbery and Donovan, JJ. 
27th April, 1954 

Case stated by Wallasey justices. 

An information was ‘referred against the defendant that he, 
being the occupier of a: om in which he carried on business as a 
dealer in used and se nand motor vehicles, did not close 
the shop for the ser: ui customers in connection with such 
business on 2nd August, 195. being a Sunday, contrary toss. 47 and 
59 of the Shops Act, 1950. The justices found that the appellant 
sold petrol and motor car accessories at his shop on seven days a 
week. Second-hand motor cars were on view for sale in part of 
the premises. On 2nd August, 1953, when the defendant’s 
premises were lawfully open for the sale of accessories, persons 
entered the shop and walked over to a motor car. The manager 
went to the vehicle, a discussion took place, and they inspected 
the motor car. No money was seen to pass, and the persons in 
question then left the premises. Later a man and a woman 
inspected another motor car displayed for sale, and a discussion 
took place with the manager, who opened the rear door for the 
woman to enter and sit in the back seat; no money passed and 
the man and woman walked away. ‘The justices convicted 
the defendant and he appealed to the Divisional Court. By the 
Shops Act, 1950, s. 47: ‘‘ Every shop shall . . . be closed for the 
serving of customers on Sunday: Provided that a shop may be 
open for the serving of customers on Sunday for the purposes 
of .. .’’ the sale of motor supplies or accessories. 

Donovan, J., said that if a shop might lawfully be open and 
someone came and inspected a motor car which might lawfully 
be sold the next day, it was stretching the Act too far to say that 
the shop was open for the serving of customers who wished to 
buy acar. Ifa person went into a chemist’s shop on a Sunday to 
buy aspirin and was shown a camera and how it worked, it would 
be extravagant to say that the shop was open for the sale of 
cameras or for the service of customers who might wish to buy a 
camera. There was no evidence which justified the justices 
in saying that the shop was open and the conviction must be 
quashed. 

Lorp Gopparp, C.J., and HILBery, J., agreed. 
allowed. 


Appeal 


Hesketh v. Wallasey Corporation 


Lord Goddard, C.J., Hilbery aud Donovan, J J. 
27th April, 1954 

Case stated by Wallasey justices. 

The defendant was convicted of the same offence as was 
charged in Waterman v. Wallasey Corporation, supra. The 
facts found by the justices were similar except that in this case 
an employee of the defendant had taken people for demonstration 
drives in motor cars displayed for sale. 

Donovan, J., said that the fact that people were taken for 
demonstration rides in a car by an employee made a material 
difference in the sense that it was some evidence from which the 
justices could reasonably draw the conclusion that the shop was 
not closed on Sunday as s. 47 of the Shops Act, 1950, required. 
He would dismiss the appeal. 

Lorp Gopparp, C.J., and Hirpery, J., agreed. 
dismissed. 

APPEARANCES : George Bean (S. Eversley & Co., for G. Gerald 
Strong, Liverpool; Field, Roscoe & Co., for Berkson & Berkson, 
Birkenhead) ; R. S. Nicklin (Chamberlain & Co., for Town Clerk, 
Wallasey). 


Appeal 


{Reported by Miss J. F. Lams, Barrister-at-Law]) [1 W.L.R, 771 


be circulated to all members in due course. ‘Three new applica- 
tions for relief were considered and appropriate grants made, 
which, together with those renewed to nineteen beneficiaries, 
totalled {2,686 10s. Further information and applications for 
membership will be gladly supplied on request to the Secretary 
at the Association’s offices, Clifford’s Inn, Fleet Street, London, 


E.C.4. 
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SURVEY OF 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 


Atomic Energy Authority Bill [H.C.] [30th April. 


Read Second Time :— 
Birkenhead Corporation Bill [H.C.] 
Housing Repairs and Rents Bill [H.C.] 
Telegraph Bill [H.C.] 


(4th May. 
[4th May. 
[5th May. 


In Committee :— 


Protection of Birds Bill [H.C.] [6th May. 
HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time :— 
Niall Macpherson Indemnity Bill [H.C.] [7th May. 


To indemnify Niall Macpherson, Esquire, from any penal 
consequences which he may have incurred by sitting or voting as 
a Member of the House of Commons while holding the office of 
member of the London agency of the Dried Fruits Control Board 
of the Commonwealth of Australia, and to remove any 
disqualification for membership of that House by reason of his 
having held that office. 


Read Second Time :— 
Finance Bill [H.C.] 

Read Third Time :— 
Law Reform (Limitation of Actions, etc.) Bill [H.C.] 


(3rd May. 


(7th May. 

Pool Betting Bill [H.C.] [7th May. 

Slaughter of Animals (Amendment) Bill [H.C.] [7th May. 
In Committee :— 

Television Bill [H.C.] [5th May. 


B. DEBATES 

On the committee stage of the Law Reform (Limitation of 
Actions, etc.) Bill, Mr. JoHN PEyTOoN moved the second reading 
of a new clause the effect of which was, he said, that potential 
plaintiffs in those causes of action not statute-barred at the time 
the Bill became law should have the choice either of the period 
existing prior to the passing of the Bill or the period laid down 
in the Bill itself. The clause further provided that, in the case 
of a person dying after the Bill became law, a subsisting cause 
of action, whether it had arisen before the Bill became law or 
not, would have the benefit of the three-year period substituted 
by the Bill for the six-months’ period during which the action 
must have arisen in order to survive against the estate of a 
deceased person. The clause kept alive those special provisions 
which permitted a public authority to plead tender of amends, 
and also the special provisions as to costs. The clause was read 
a second time and added to the Bill. [7th May. 


C. QUESTIONS 
LEGAL AIp (RENT INCREASES) 


The ATTORNEY-GENERAL declined to amend the Legal Aid 
Scheme so as to enable any tenant, irrespective of income, to 
avail himself of the opportunity of free legal aid in contesting 
his landlord’s claim for increased rent. [3rd May. 


House PuRCHASE DEPOSITS 


Mr. HAroLtp MACMILLAN announced that he had circularised 
local authorities recommending them to make use of their full 
powers under the Small Dwellings Acquisition Acts and the 
Housing Acts. He had asked them to operate two complemen- 
tary schemes of guarantee which had been worked out with the 
Building Societies’ Association. Under these schemes the 
authority and his Department would share as equal partners 
with the building society the extra risk involved in the society’s 
making a bigger advance than it would make without a guarantee. 
The first scheme contemplated an advance of 90 per cent. on any 
dwelling valued at up to £2,500; the second, an advance of 
90 per cent. on any post-1918 dwelling valued at up to £2,000. 

[4th May. 
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CHILDREN’S PLAYGROUNDS (DAMAGES) 

Mr. MAcMILLAN said, in reference to a recent case in which a 
parish council had had to pay heavy damages to a child injured 
in a playground owned by a parish council, that it was for the local 
authority to consider its position in each case in the light of these 
circumstances, but he had no reason to think that they would be 
unduly discouraged by the decision from providing children’s 
playgrounds. [4th May. 


METROPOLITAN POLICE OFFICERS (FALSE EVIDENCE) 
The HoME SECRETARY Said that in the period 1949-52 there 
were no convictions under the police discipline code for giving 
false evidence. In 1953 one officer was found guilty on a charge 
of falsehood under the police discipline code and was fined, and 
two officers who had been sentenced to nine months’ imprison- 
ment for perjury were dismissed. As he was the appeals authority 
under the Police Appeals Act he could not lay down any principle 
as regards continued employment of such officers which might 

preclude consideration of special facts. [6th May. 


MENTAL PATIENTS (REMISSION OF SENTENCE) 

The Home Secretary said that a prisoner returning to prison 
from a mental hospital to which he had been sent on being 
certified insane was normally granted remission in respect of the 
period spent in the hospital, unless his conduct had been such as 
to suggest the propriety of another course, for example, if his 
insanity appeared to have been feigned. [6th May. 


CORPORAL PUNISHMENT (APPEAL) 


The Home SECRETARY Said there was no appeal from a sentence 
of corporal punishment imposed on a prisoner by visiting magis- 
trates, but s. 18 of the Prison Act, 1952, provided that such 
sentence should not be carried into effect u: .. it had been 
confirmed by the Secretary of State. Every such case was 
considered by him personally. {6th May. 


VisITING Forces Act, 1952 (OPERATION) 
The Home SEcRETARY stated that the Government proposed 
to bring the Visiting Forces Act, 1952, into operation on 
12th June, 1954. [6th May. 


STATUTORY INSTRUMENTS 


Aberdeen-Huntly-Fochabers Trunk Road (Huntly By-Pass) 
Order, 1954. (S.I. 1954 No. 546.) 


Coal Mines Regulation (Suspension) Order, 1954. (S.I. 1954 
No. 547.) 

County Court Districts (Miscellaneous) Ordey, 1954. (S.I. 1954 
No. 565.) 


This order, which comes into operation on Ist June, 1954, 
affects the districts of the following county courts: Pontypool 
and Blaenavon, Barnsley, Huddersfield, Wakefield, Fakenham, 
and Chelmsford. 

Export of Goods (Control) (Amendment) Order, 1954. (S‘I. 1954 


No. 530.) 6d. 
Fats and Cheese (Rationing) (Revocation) Order, 1954. (S.1I. 1954 
No. 545.) 


Gas (Stockholders’ Representative) (Amendment) Regulations, 
1954. (S.I. 1954 No. 525.) 

Gas (United Kingdom Gas Corporation Limited) (Transfer) 
Order, 1954. (S.I. 1954 No. 526.) 5d. 

Gold Coast (Constitution) Order in Council, 1954. 
No. 552.) 48): 5a: 

Juries Order, 1954. (S.I. 1954 No. 548.) 

National Insurance (Industrial Injuries) (Reciprocal Agreement 
with Denmark) Order, 1954. (S.I. 1954 No. 549.) 6d. 

Northern Territories of the Gold Coast (Amendment) Order in 
Council, 1954. (S.I. 1954 No. 553.) 5d. 

Oils and Fats (Amendment and Revocation) Order, 1954. 
(S.I. 1954 No. 531.) 

Paper Box Wages Council (Great Britain) Wages Regulation 
(Amendment) Order, 1954. (S.I. 1954 No. 543.) 6d. 

Retail Drapery, Outfitting and Footwear Trades Wages Council 
(Great Britain) Wages Regulation (Amendment) Order, 1954. 
(S.I. 1954 No. 563.) 5d. 

Retention of Cables under Highways (West Suffolk) (No. 1) 
Order, 1954. (S.I. 1954 No. 532.) 


(S.I. 1954 
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Retention of Cables, Mains and Pipes under Highways (Fifeshire) 
(No. 1) Order, 1954. (S.I. 1954 No. 559.) 

Safeguarding of Industries (Exemption) (No. 4) Order, 1954. 
(S.I. 1954 No. 529.) 

Ships’ Stores (Amendment) Order, 1954. (S.I. 1954 No. 564.) 

Stopping up of Highways (Cheshire) (No. 1) Order, 1954. 
(S.I. 1954 No. 554.) 

Stopping up of Highways (Kent) (No. 4) Order, 1954. (S.1I. 1954 
No. 558.) 

Stopping up of Highways (London) (No. 17) Order, 1954. 
(S.I. 1954 No. 533.) 

Stopping up of Highways (London) (No. 18) Order, 1954. 
(S.I. 1954 No. 541.) 

Stopping up of Highways (Norfolk) (No. 
(S.I. 1954 No. 556.) 

Stopping up of Highways (North Riding of Yorkshire) (No. 2) 
Order, 1954. (S.I. 1954 No. 557.) 


1) Order, 1954. 


POINTS IN 


Duty — INCIDENCE — SAVINGS’ CERTIFICATES — 
ADMINISTRATION—COSTS OF VESTING IN NOMINEES 

Q. A dies in 1953 intestate. His estate includes £1,500 in 
savings certificates. These certificates have, by nomination, 
become the property on his death of X, Y and Z. Estate duty 
will have to be paid on the whole estate including the certificates, 
which have been nominated. (1) Will the nominees of the savings 
certificates have to bear the pro rata amount of the estate duty 
payable in respect of their nominated amounts? (2) Are the 
costs of, and incidental to, the vesting in the nominees of their 
nominated shares payable by the nominees or by the 
administrators of the estate ? 


A. Whilst there is no authority precisely in point we have no 
doubt whatever that the duty on the nominated certificates will 
fall to be borne by the nominees. The certificates never pass to 
the personal representatives and the duty thereon cannot be 
said to be a testamentary expense. It appears to us that such 
nominated certificates bear a strong resemblance for this purpose 
to a donatio mortis causa, and it is settled that estate duty on a 
donatio is a charge upon the subject-matter of the gift within the 
Finance Act, 1894, s. 9 (1). See Re Hudson [1911] 1 Ch. 206. 
Upon similar principles we think that the costs of vesting the 
certificates in the nominees must be borne by -the nominees. 
The effect of a nomination is to be found in the Savings 
Certificates Regulations, 1953 (S.I. 1953 No. 1149), paras. 12-17 
and para. 37. It seems clear that the personal representatives 
do not really have anything to do with the matter, although no 
doubt they will in practice lend any assistance which may be 
necessary. 


Estate 


Landlord and Tenant—REPpAIRS—COMMON CHIMNEY STACK 


AND Roor 


Q. A is the tenant of a semi-detached dwelling-house and the 
landlord is the owner of the adjoining house, which is also let. 
There is a common chimney stack and 4 is entitled to use two 
chimneys therein. The remaining three chimneys serve the 
adjoining house. The chimney stack collapsed during a heavy 
storm, damaging the roof of A’s house. The landlord has refused 
to pay any contribution towards the cost of repairing the chimney 
stack and roof, amounting to £42 19s. 2d., on the grounds that 
the tenant has under the lease to him covenanted to do all 
repairs. The lease makes no separate mention of the chimney 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. esponsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Stopping up of Highways (Oxfordshire) (No. 1) Order, 1954. 

(S.I. 1954 No. 542.) 

Stopping up of Highways (Warwickshire) (No. 2) Order, 1954. 

(S.I. 1954 No. 555.) 

Togoland under United Kingdom Trusteeship (Amendment) 

Order in Council, 1954. (S.I. 1954 No. 552.) 

Veterinary Surgeons (Agreement with Republic of Ireland) 

Order, 1954. (S.I. 1954 No. 550.) 6d. 
Weedon-—Atherstone—Brownhills Trunk Road 

Diversion) Order, 1954. (S.I. 1954 No. 527.) 
Wireless Telegraphy (Colonial Ships and Aircraft) Regulations, 

1954. (S.I. 1954 No. 539.) 

Wireless Telegraphy (Foreign Ships and Aircraft) Regulations, 

1954. (S.I. 1954 No. 540.) 5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. | 


(High Cross 


PRACTICE 


stack. Can A recover any contribution from the landlord 
(a) to the cost of repairing the chimney stack, and (b) to the cost 
of repairing the roof ? 


A. The landlord is, in our opinion, under no liability under 
either head if the chimney stack itself or an interest in the chimney 
stack itself is part of the premises demised (Gott v. Gandy (1853), 
2 E. & B. 845); and this would be the case if there were no 
express agreement by either party to do any repairs. Hence, the 
question whether the stack is demised or is retained subject to 
rights of passage for smoke may be a vital one, and the solution 
is to be sought in the words describing what is let rather than in 
those of the covenants. If the stack were excluded from the 
demise, A would, we consider, prima facie, be entitled to damages 
under both heads for breach of duty to take care that the stack 
was not in such a condition as to cause injury to A : see Hargroves 
Aronson & Co. v. Hartopp [1905] 1 K.B. 472 and Cunard v. 
Antifyre, Ltd. [1933] 1 K.B. 551. In our opinion, Peters v. 
Prince of Wales Theatre (Birmingham), Ltd. [1943] K.B. 73 is 
distinguishable in that the undemised parts of the building in 
that case were not in a defective condition. Alternatively, a 
claim could be made for breach of covenant of quiet enjoyment, 
Booth v. Thomas [1926] 1 Ch. 397 having established that 
omission to repair adjoining structures may constitute such a 
breach. 


Bankruptcy—IssuE OF NOTICE AGAINST SERVICEMAN 

Q. Lact for a judgment creditor, who obtained a final judgment 
in the High Court for the balance of a debt amounting to over 
£100. Execution was levied on the goods of the debtor but this 
was not successful. It is desired to issue a bankruptcy notice 
against the debtor, but since the date of the judgment the debtor, 
who was either on reserve with H.M. Forces or in the Auxiliary 
Forces, whilst doing his annual training this year, signed on for 
a period of four years with, I understand, a view of taking a short 
service commission. The original debt was incurred at the end 
of 1949. I have referred to the Reserve and Auxiliary Forces 
(Protection of Civil Interests) Act, 1951, and it would appear 
that this Act only applies to members of the Reserve and Auxiliary 
Forces recalled for service and to National Servicemen, and not 
to members of H.M. Forces who join on a regular engagement. 
Is there any other Act applicable to members of H.M. Forces 
and the issue of civil proceedings? Can I issue a bankruptcy 
notice against the debtor even though he is serving in H.M. Forces 
and is there any special procedure to be adopted on the issue of 
the bankruptcy notice and the service thereof? Is there any 
difference in the procedure with regard to an officer, a non- 
commissioned officer, and other ranks? Can the bankruptcy 
notice be issued in the county court in the district where the 
debtor normally resides, or must it be issued in the county court 
for the district where he is stationed ? 


A. The Reserve and Auxiliary Forces (Protection of 
Civil Interests) Act, 1951, does not apply to regular soldiers, 
sailors and airmen, and there is no similar Act which does so 
apply in time of peace. The bankruptcy notice can be issued 


in the ordinary way. The procedure for service is set out in a 
memorandum issued by the Lord Chancellor’s Department and 
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reproduced at p. 67 of the Annual Practice, 1953. As to the 
proper court, see s. 98 of the Bankruptcy Act, 1914, and Bank- 
ruptcy Rules, 1952, rr. 135, 145. It is assumed that the debtor 
has not carried on business within the last six months, and in 
that event it would seem that the creditor will have to find out 
where the debtor has been stationed since he signed on, and 
comply with s. 98 (2). But the Act does not say ‘ exclusively 
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resides’; indeed that would often be impossible of fultilment 
in fact, fora man may have two places of residence simultaneous!) 

There would be an arguable case, we think, for saying that a 
soldier resided at his home address, if he had a wife and family 
there with whom he normally spent periods of leave, for instance 

But unless the matter is raised in defence, the bankrupte y notic © 
will not be invalidated by choice of the wrong court (r. 135 (2)) 


NOTES AND NEWS 


Honours and Appointments 

The Queen has approved the appointment of Mr. GeorGcr 
PHILLIPS COLDSTREAM as Clerk of the Crown in Chancery in 
succession to the Hon. Sir Albert Napier, 0.C., who will retire 
on 4th June. The Lord Chancellor has appointed Mr. Coldstream 
to succeed Sir Albert Napier as his Permanent Secretary. 

Mr. Rowert GruNby, senior legal and administrative officer 
to Crawley Development Corporation since 1948, has been 
appointed senior assistant solicitor to the Port of London 
Authority. 

Mr. JouN WILLIAM INGRAM GuEs?, solicitor, of Colwyn Bay, 
has been elected president of Colwyn Bay Chamber of Trade for 
the ensuing year. 

lhe Queen has been pleased to approve the appointment of 
Mr. Max Ernest Hotpsworrnu, O.B.E., T.D., to be Deputy 
Chairman of the Court of Quarter Sessions for the County of 
Gloucester, as from Sth May, 1954. 

Mr. S. Cope MorGan, Q.C., 
Bench of the Middle Temple. 


has been elected a Master of the 


Personal Notes 
Mr. Leslie Charles Icke, solicitor, of Birmingham, was married 
on Ist May to Miss Sylvia Fidkin, of Solihull. 
Mr. Arthur Patrick Parke, solicitor, of Llandudno, was married 
on 6th May to Miss Margaret Alice Bousfield, of Co. Dublin and 
Chester. 


Miscellaneous 


SUPREME Court: QUEEN’s BirTHDAY, 1954 

The offices of the Supreme Court will close on Thursday, 
10th June, being the day appointed to be kept as the Queen’s 
Birthday. 


DEVELOPMENT PLAN 
CouNTY OF DURHAM DEVELOPMENT PLAN—FELLING TOWN MAP 


The above development plan was on 6th May, 1954, submitted 
to the Minister of Housing and Local Government for approval. 
‘The plan relates to land situate within the Administrative County 
of Durham and comprises almost the whole of the Felling Urban 
District and a portion of the Boldon Urban District. A certified 
copy of the plan as submitted for approval has been deposited for 
public inspection at the County Planning Office, 10 Church Street, 
Durham. Certified copies of the plan as submitted for approval 
have also been deposited for public inspection at the Council 
Offices of the Felling Urban District Council and the Boldon 
Urban District Council. The copies of the plan so deposited are 
available for inspection free of charge by all persons interested 
at the places mentioned above between the hours of 9 a.m. and 
3 p.m. on Mondays to Fridays inclusive and 9 a.m. and 12 noon 
on Saturdays. Any objection or representation with reference to 
the plan may be sent in writing to the Secretary, Ministry of 
Housing and Local Government, Whitehall, London, S.W.1, 
before 28th June, 1954, and any such objection or representation 
should state the grounds on which it is made. Persons making an 
objection or representation may register their names and addresses 
with the Durham County Council at the office of the Clerk of the 
Council, Shire Hall, Durham, and will then be entitled to receive 
notice of the eventual approval of the plan. 


THE SOLICITORS ACTS, 1932 TO 1941 
On 30th April, 1954, an Order was made by the Disciplinary 


Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon WILLIAM JOHN OWEN DaAvlEs, 


of 2 Union Terrace, Llanelly, a penalty of fifty pounds (/50 
to be forfeit to Her Majesty, and that he do pay to the complainant 
his costs of and incidental to the application and inquiry 


On 30th April, 1954, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1041 
that there be imposed upon Roperr ERNest Benn, of 19 


Manchester Road, Burnley, Lancashire, and 77 Railway Street 
Nelson, Lancashire, a penalty of fifty pounds (450), to be forfeit 
to Her Majesty, and that he do pay to the complainant his costs 
of and incidental to the application and inquiry 


On 30th April, 1954, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1911 
that the name of Horace THropokte Bonp, formerly of Maxwell 
House, Arundel Street, Strand, London, be struck off the Moll 
of Solicitors of the Supreme Court and that he do pay to the 
applicant two-thirds of his costs of and incidental to the appli 
cation and inquiry. 

On 30th April, 1954, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of Joun WILLIAM Howe ct, formerly of Barnehurst 
IKXent, and now confined in H.M. Prison, Brixton, London, S.\W.9 
be struck off the Roll of Solicitors of the Supreme Court, and 
that he do pay to the applicant his costs of and incidental to the 
application and inquiry. 

On 30th April, 1954, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 19041, 
that the name of Henry CAsimin NoeEL LAMBERT, Of Tlighwoocd 
Lindsay Road, Branksome Park, Bournemouth, be struck off th 
Koll of Solicitors of the Supreme Court, and that he do pay to 
the applicant his costs of and incidental to the application and 
inquiry. 

On 30th April, 1954, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to LOFT, 
that the name of EpGar Ewarr WiLtiam Hornxprook, of 
278 Priest’s Lane, Shenfield, Issex, be struck off the Roll of 
Solicitors of the Supreme Court, and that he do pay to thie 
applicant one-third of his costs of and incidental to the application 
and inquiry. 

On 30th April, 1954, an Order was madeé*by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 104] 
that there be imposed upon Ronatp Leigh DuNspy, ot 
11 Trevelyn Gardens, Kensal Rise, London, N.W.10, and 
40 Mortimer Street, London, W.1, a penalty of fifty 
(450), to be forfeit to Her Majesty, and that he do pay to thi 
complainant his costs of and incidental to the application an 
inquiry. 


pone 


On 17th December, 1953, an Order was made by the |iscip 


linary Committee constituted under the Solicitors Acts, 1932 to 
1941, that the name of JAMES DupLEY Percy Gray BareMan 
of 33 Great James Street, Bedford Row, London, W.C.1, bi 


struck off the Roll of Solicitors of the Supreme Court and that he 
do pay to the complainant his costs of and incidental to the 
application and inquiry. ‘The said James Dudley Perey Gray 
Bateman appealed from the said Order, and the appeal wa 
heard by the Divisional Court (Queen’s Bench Division) o1 
27th April, 1954, when the court ordered that the appeal |» 
dismissed with costs to be paid by the said James Dudley | 
Gray Bateman to the said Registrar of Solicitors and to th 
complainant or their respective solicitors. 


At the Final I:xamination of The Law Society held on sth, Oth 
and 10th March, 1954, of the 471 candidates who gave notice [o1 
the examination, 215 passed. The Council have awarded the 
Sheffield Prize (value 438) to W. G. L. Forwood, B.A., LL.B 
(Cantab.). 
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Wills and Bequests 
Mr. 3S: B: 
net). 


Mr. A. J 


£50,508 net). 


5S. Fowler, solicitor, of Oakham, left 410,284 (42,853 


Hatwell, solicitor, of 


~ ALA ma Ga 
SOCIETIES 
INNER TEMPLE 
The Treasurer (Sir Charles Doughty, 0.C.), and Masters of the 
Bench of the Inner Temple, entertained the following guests 
at dinner on the Grand Day of Easter Term: The High 
Commissioner for Canada; Viscount Ixemsley ; Marshal of the 
Kkoyal Air Force Viscount Portal of Hungerford, O.M.; Lord 
lryon; Mr. Justice Cassels ; the President of the Supreme Court 
of Appeal for East Africa; Colonel the Hon. J. J. Astor; the 
Hon. William Rollo; Sir Godfrey Ince; Colonel Sir Charles 
Hambro; Sir Edward Maufe; Sir Arnold Somervell ; Major- 
General 1. B. Nicholls ; Mr. Ronald Howe ; Mr. Walter Godfrey ; 
the President of The Law Society ; the Master of the Curriers’ 
Company ; the Deputy to the Master of the Temple, Prebendary 
A. J. Macdonald ; Mr, Quintin Hoare, and the Sub-Treasurer. 


\ West Kiding of Yorkshire branch of the MAGIsrRATEs’ 
\ssociATION was formed on 3rd May in Leeds. The following 
President, Lord Calverley, of Bradford ; 
Leeds; Deputy-Chairman, 
Hon. Secretary, Mr. T. C. 
rurner, 


officers were elected : 
Chairman, Dr. Terry Thomas, of 
Sir Bertram Wilson, of ‘Vadeaster ; 
Feakes, of Leeds; and Hon. Treasurer, Mr. George 
of Brighouse. 


The LonpoN (CRIMINAL Courts) SOLICITORS’ ASSOCIATION 
held a dinner at the Dorchester Hotel, London, on 30th April. 


At the annual dinner of THr Law Socitry LeGar Atp AREA 
No. 2, held at Hastings on 7th May, the guests of honour were 
Mr. Justice Sachs, Sir Hartley Shaweross and Mr. A, Melford 


Stevenson. The chairman was Mr. I. G. Beckett. 


Union Soctery or LONDON announce the following 
Wednesday, 19th May, “‘ That cities should 
be built upwards and not outwards ”’; Wednesday, 26th May, 
“That education should not be for sale’’; and Wednesday, 
2nd June, Hat Debate: there will be a number of motions on 
which members and visitors will speak impromptu. The next 
meeting will be held on 16th June. Meetings are held in the 
Common Room, Gray’s Inn, at 8 p.m. 


The 
subjects for debate : 


The Duke of Devonshire has succeeded the Earl of Halifax 
as president of the BUILDING Socie les Association. Mr. Irancis 
Ie. Lumb, J... succeeds Mr. Hubert Newton as chairman ; and 
Mr. Pred Bentley becomes deputy chairman. 


CORRESPONDENCE 
s expressed by our correspondents are not necessarily those of 
Tuer SoLiciroRs’ JOURNAL] 


| 71 he vied 
Grants of Administration by Registrars: New Limit 
Authorised 


Sir.—I am writing to inform you that the President has 
authorised the Registrars of the Principal Probate Kegistry to 
make orders for grants under s. 162 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, or for leave to swear death, 
in estates not exceeding £3,000 gross value. 

The previous limits, as notified in the Practice Notes of 
6th February, 1951, and 6th November, 1942, were £2,000 in the 
first case and £1,000 in the second. 

It is not at present proposed to publish any more formal notice 
of this change. 

D. A. NEWTON, 
Secretary, 
Principal Probate Registry. 
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Birmingham, left 452,293 
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